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STATEMENT IN SUPPORT OF ORAL ARGUMENT 

Petitioner St. Marys Cement Inc. (U.S.) requests that the Court hold oral 

argument on this matter. This matter involves a challenge to the United States 

Environmental Protection Agency’s application of the Clean Air Act, 42 U.S.C. § 

7401 et seq., and the agency’s implementing regulations. The Court has not 

previously addressed the issues presented. This matter will likely have a substantial 

impact upon the public, the regulated community, and the implementation of the 

Clean Air Act. 
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JURISDICTIONAL STATEMENT 

The Court has jurisdiction over this consolidated matter under Section 

307(b) of the Clean Air Act, 42 U.S.C. § 7607(b) and Rule 15 of the Federal Rules 

of Appellate Procedure, Fed. R. App. P. 15. St. Marys Cement Inc. (U.S.) petitions 

the Court to review the United States Environmental Protection Agency’s (EPA) 

final rule, published at 77 Fed. Reg. 71533 on December 3, 2012, imposing a 

Federal Implementation Plan under the regional haze provisions of the Clean Air 

Act, 42 U.S.C. §§ 7491-7492, on St. Marys’ Portland cement plant in Charlevoix, 

Michigan. St. Marys also petitions the Court to review EPA’s final determination, 

published at 79 Fed. Reg. 15119 on March 18, 2014, denying St. Marys’ petition 

for reconsideration of EPA’s Federal Implementation Plan. The Petitions were 

timely because they were filed on January 29, 2013 and May 16, 2014, within 60 

days after the date of EPA’s December 3, 2012 and March 18, 2014 final actions, 

respectively.  
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STATEMENT OF ISSUES PRESENTED 

1. Section 169A of the Clean Air Act requires certain current Portland 

cement plants to meet emissions limits reflecting use of Best Available Retrofit 

Technology (BART) to address regional haze impairment, but only if they were “in 

existence” on August 7, 1977 (i.e., “BART-eligible”). EPA regulations provide 

that if a plant was “reconstructed” after August 7, 1977 then it was not in existence 

on August 7, 1977 and therefore is not subject to the BART limits (i.e., it is not 

BART-eligible). Must the BART emissions limits that EPA imposed on St. Marys’ 

cement plant in Charlevoix, Michigan be vacated where the plant was 

reconstructed after August 7, 1977?  

2. Section 169A of the Clean Air Act and EPA’s regulations require that 

a BART emissions limit be based on a case-by-case consideration of six factors, 

including a determination of the effectiveness of available technology in the 

context of a particular plant’s design and operational features. Even if St. Marys’ 

Charlevoix plant was BART-eligible, must EPA’s BART NOx emissions limits be 

vacated where actual plant-specific test data and design limitations demonstrate 

that the control system EPA proposed would not achieve those limits? 
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STATEMENT OF THE CASE 

St. Marys Cement Inc. (U.S.) owns and operates a Portland cement 

manufacturing plant in Charlevoix, Michigan. This case involves the United States 

Environmental Protection Agency’s (EPA) decision to impose emissions limits on 

the Charlevoix plant under section 169A of the Clean Air Act (CAA), 42 U.S.C. § 

7491, which addresses visibility protection. 

I. History Of Charlevoix Plant Operations, 1979 Reconstruction, And The 
Clean Air Act. 

Most of the relevant history of the development, construction, and operation 

of the Charlevoix plant occurred from 1965 – 1979 (about 35 – 50 years ago). St. 

Marys had no involvement in those activities because it acquired the Charlevoix 

plant in 2005. A.R. No. 45, Appx. at 479. St. Marys obtained the facts about the 

plant that were provided to EPA during the challenged rulemaking by investigating 

the permitting and operational history of the Charlevoix plant and the related 

public records. This case also involves intertwined terms-of-art contained in the 

CAA and its regulations, which have developed over the last 45 years and affect 

the instant challenged rulemaking. St. Marys has tried to indicate where statutory 

or regulatory requirements differ today from what they were at the time when 

specific material events occurred. 
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A. 1967: Charlevoix Plant’s Wet Process Kiln Begins Operation. 

In 1967, Medusa Cement Company completed two years of construction and 

began operating a new Wet Process cement kiln in Charlevoix, at a cost of $25 

million. Id. at 532. At this time, Congress had not yet enacted the modern-day 

CAA.   

The Wet Process was the most common method of cement making at the 

time. The main component was a 600-foot long kiln, which is a giant, horizontal 

rotating steel tube (about 18.5 feet in diameter), lined with fire brick. A.R. No. 11, 

Appx. at 427. The kiln operated on a tilt to allow a wet slurry of raw materials 

inserted at the top to progress down to the bottom where the final dry cement 

“clinker” dropped out. A.R. No. 10, Appx. at 376-377. As the slurry entered the 

top of the kiln it was subjected to high heat. Id. As the material moved downward 

through the kiln, the heat first evaporated water from the slurry, and then caused 

the basic cement-making chemical reaction (called calcining) to occur. Id. 

In the mid-1960s, numerous other cement manufacturers in the U.S. also 

employed the Wet Process and many continue to use that process even today. A.R. 

No. 11, Appx. at 429. The Wet Process method typically uses more heat, resulting 

in greater emissions of nitrous oxides (NOx) when compared to the Dry Process. 

77 Fed. Reg. 71533, 71538 (Dec. 3, 2012); A.R. No. 2, Appx. at 6. NOx emissions 
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from the Wet Process typically were approximately 10 pounds per ton of cement 

clinker produced. A.R. No. 11, Appx. at 424. 

B. 1970-1976: Congress Passes Clean Air Act And EPA Promulgates 
Implementing Regulations. 

On December 31, 1970, Congress passed the Clean Air Amendments of 

1970. Pub. L. No. 91-604; 84 Stat. 1676. Although these were technically 

amendments to the existing CAA, they contained the basic framework for the 

modern federal scheme for regulating air pollution and are commonly referred to 

simply as the Clean Air Act. In the 1970 act, Congress established a cooperative 

federalism approach whereby EPA set National Ambient Air Quality Standards 

(NAAQS) for certain air pollutants and the States prepared State Implementation 

Plans (SIPs) containing emissions limitations to ensure that the NAAQS were met. 

42 U.S.C. §§ 7409-7410. 

The 1970 act also directed EPA to establish performance standards for new 

stationary sources of air pollution, known as New Source Performance Standards 

(NSPS). 42 U.S.C. § 7411. The NSPS are emissions limitations based on 

application of the best system of emissions reduction that has been “adequately 

demonstrated” for a particular source category. Id § 7411(a)(1). The statute defined 

“stationary source” as “any building, structure, facility, or installation which emits 

or may emit any air pollutant.” Id. § 7411(a)(3). Only those sources constructed or 

modified after an applicable NSPS is proposed are required to comply with the 
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NSPS. Id. § 7411(a)(2), (e). In other words, the statute exempts (or “grandfathers”) 

previously existing sources from having to meet the NSPS emissions limits unless 

and until they are “modified,” which is defined as a change at a source resulting in 

an increase in emissions of any air pollutant or the emission of an air pollutant not 

previously emitted. Id. § 7411(a)(4). 

In its NSPS regulations, EPA created the term “affected facility.” An 

“affected facility” is defined as any piece of equipment or “apparatus” located at a 

stationary source to which an NSPS is applicable. 40 C.F.R. § 60.2. Examples of 

“facilities” at Portland cements plants are the kiln and the clinker cooler.  

EPA promulgated the first set of NSPS applicable to “affected facilities” at 

Portland cement plants on December 23, 1971. 36 Fed. Reg. 24876 (Dec. 23, 1971) 

EPA subsequently revised the Portland cement plant NSPS and, as of 1977, the 

following emissions limits applied to new or modified “facilities” at cement plants:  

• Kiln: 
 

o 0.30 pounds of particulate matter (PM) per ton of feed; 
 

o 20% opacity. 
 

• Clinker cooler: 
 

o 0.10 pounds of PM per ton of feed; 
 

o 10% opacity. 
 

• Other affected facility: 
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o 10% opacity. 
 

See 39 Fed. Reg. 20790 (Jun. 14, 1974); 39 Fed. Reg. 39872 (Nov. 12, 1974).  

Because the kiln and clinker cooler at the Charlevoix plant were built before 

EPA proposed any Portland cement NSPS, they were considered “existing 

facilities” and therefore exempt from these emissions limits. 

As part of its 1975 NSPS regulations, EPA created the concept of 

“reconstruction” in order to subject a broader group of sources and their 

components to stringent NSPS emissions limits that typically apply only to entirely 

“new” sources. 40 Fed. Reg. 58416, 58417 (Dec. 16, 1975). Although the term 

“reconstruction” does not appear in the NSPS provisions of the CAA, EPA stated 

that it created the term to “prevent circumvention of the law” by “recogniz[ing] 

that replacement of many of the components of a facility can be substantially 

equivalent to totally replacing it at the end of its useful life with a newly 

constructed ‘affected facility.’” Id. EPA defined reconstruction as follows: 

The replacement [of components] of an existing facility to such an 
extent that: (1) the fixed capital cost of the new components exceeds 
50 percent of the fixed capital cost that would be required to construct 
a comparable entirely new facility; and (2) it is technologically and 
economically feasible to meet the applicable standards set forth in this 
part.  

 
40 C.F.R. § 60.15(b) (40 Fed. Reg. at 58420) (bracketed words added by 

later amendment). 
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When an “existing facility” is reconstructed, it becomes subject to the NSPS 

emissions limits, even if there would be no resulting increase in emissions. Id.        

§ 60.15(a). In fact, if an “existing facility” is reconstructed, the NSPS emissions 

limits would be applied even if the emissions were reduced. Id.   

This distinguishes a “reconstruction” from a “modification” to a facility. To 

be regulated as a modification, a change in an existing facility must cause an 

emissions increase. ASARCO Inc. v. EPA, 578 F.2d 319, 328 (D.C. Cir. 1978). As 

one court observed, “the reconstruction regulation represents an abrupt departure 

from the established statutory scheme that defined new sources and the 

applicability of the New Source Performance Standards.” United States v. 

Narragansett Imp. Co., 571 F. Supp. 688, 696 (D.R.I. 1983).  

In 1972, a court ordered EPA to require the States to prevent “significant 

deterioration” of air quality in clean air areas, i.e., those areas of the country where 

the air quality was at or better than the NAAQS concentration levels. Sierra Club 

v. Ruckelshaus, 344 F. Supp. 253, 257 (D.D.C. 1972) aff'd, 1972 WL 2725 (D.C. 

Cir. Nov. 1, 1972). The court reached this conclusion despite the fact that no 

statutory provision explicitly prohibited States from allowing air quality to 

deteriorate to the NAAQS. See Alaska Dep't of Envtl. Conservation v. EPA, 540 

U.S. 461, 471; 124 S.Ct. 983 (2004). 
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 As a result of that decision, in 1974 EPA promulgated the first set of 

regulations to “prevent significant deterioration” of air quality (known as “PSD”). 

39 Fed. Reg. 42510 (Dec. 5, 1974). The PSD program would allow new or 

modified sources to increase emissions in clean-air areas only up to certain limits, 

known as “increments.” Alabama Power Co. v. Costle, 636 F.2d 323, 347 (D.C. 

Cir. 1979). To insure compliance with this program, States required new or 

modified sources to obtain preconstruction permits. 40 C.F.R. § 52.21(d) (1974). 

The preconstruction permit had to contain emissions limitations reflecting 

application of “best available control technology” (BACT) for emissions of two 

pollutants: PM and sulfur dioxide (SO2). Id. § 52.21(d)(2)(ii) (1974). If the 

proposed source’s emissions were subject to an NSPS for one of these pollutants, 

then BACT was the same as the NSPS emissions limit. Id. § 52.01(f) (1974).  If 

there was no applicable NSPS, BACT had to be determined by the permitting 

authority on a case-by-case basis. Id. 

 The PSD requirements did not apply to a project that would qualify as a 

reconstruction under the NSPS definition unless the project caused an emissions 

increase. See 39 Fed. Reg. at 42516).1 This reflected the fact that “Congress 

                                                 
1 Although a later version of the PSD regulations would have applied the PSD 
preconstruction requirements to reconstructions, regardless of any change in 
emissions, these regulations were vacated in part by the D.C. Circuit. Cf. 43 Fed. 
Reg. 26388, 26404 (Jun. 19, 1978); Alabama Power Co., 636 F.2d at 323. In 
response to Alabama Power, EPA amended its PSD regulations and deleted the 
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wished to apply the [PSD] permit process…only where industrial changes might 

increase pollution in an area, not where an existing plant changed its operations in 

ways that produced no pollution increase.” Alabama Power Co., 636 F.2d at 401. 

As EPA later explained: 

we decided against applying PSD to ‘‘reconstruction,’’ even of entire 
sources, on the grounds that, as to existing sources that would not 
otherwise be subjected to PSD review as a major modification (i.e., 
such source would not cause a significant net emissions increase), 
changes that had no emission consequences should not be subject to 
PSD regardless of their magnitude. 
 

67 Fed. Reg. 80186, 80194 (Dec. 31, 2002). 

C. 1977: Congress Amends The CAA And Later Medusa Applies For 
A Permit To Change The Charlevoix Plant.  

1. The 1977 Clean Air Act Amendments Create The Regional 
Haze BART Program. 

On August 7, 1977, Congress amended the CAA. Public Law 95-95, 91 Stat. 

685. One of the central features of the amendments was to codify and refine EPA’s 

existing PSD program. 42 U.S.C. § 7470 et seq., 91 Stat. at 731. The 1977 

amendments also created the regional haze program at issue in this case, which 

was designed to protect visibility at certain national parks and wildlife areas. 42 

U.S.C. § 7491 et seq., 91 Stat. at 742. EPA was directed to require States to impose 

best available retrofit technology (BART) emissions limits on certain stationary 

                                                                                                                                                             
requirement for PSD review of reconstructions. 45 Fed. Reg. 52676, 52703 (Aug. 
7, 1980). 
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sources that were likely to cause or contribute to visibility impairment, but only if 

such a source was in existence on August 7 1977 but not in operation prior to 

August 7, 1962. Id. at § 7491(b)(2)(A). Congress also directed EPA to “provide 

guidelines to the States…on appropriate techniques and methods for 

implementing” the visibility program. Id. § 7491(b)(1).  

EPA did not promulgate regulations directing the States to implement the 

regional haze requirements until 22 years later, in 1999. See Amer. Corn Growers 

Ass’n v. EPA, 291 F.3d 1, 3-4 (D.C. Cir. 2002); 64 Fed. Reg. 35,714 (Jul. 1, 1999). 

EPA did not amend its regional haze rule and promulgate the required guidelines 

until 2005, 28 years after they were required by the 1977 amendments to the CAA. 

70 Fed. Reg. 39104 (Jul. 6, 2005).  

2. The New Charlevoix Plant Permit Application 

About three months after the CAA was amended, on November 3, 1977, 

Medusa submitted an application for a permit to replace the Charlevoix Wet 

Process cement manufacturing operation with a new Flash Calcining Dry Process. 

A.R. No. 45, Appx. at 491. Medusa’s permit application to the State argued that 

the project would cost $49 million (in 1978 dollars), while only 10 years earlier the 

entire original plant construction had cost $25 million. Id. at 493, 532. Medusa 

submitted the application to the State because EPA had delegated authority to 

Michigan to issue permits under the CAA. The new Flash Calcining Dry Process 
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was expected to be more “economical, cleaner and more odor free than the wet 

process” by reducing emissions and using less fuel, while at the same time 

doubling production. Id. at 532. Unlike the prior Wet Process, the main calcining 

reactions in the Flash Calcining Dry Process would not occur in the kiln. Instead, 

they would occur in a huge new 280-foot tall tower before the material entered the 

kiln. Id. at 493, 528, 532. Because the calcining would now occur before the mix 

of materials entered the kiln, a much shorter kiln was adequate, and so the kiln was 

reduced by 250 feet in length. A.R. No. 11, Appx. at 427. Most of the emissions 

now would be created by a new facility (comprised of the new Flash Calciner and 

shorter kiln) and would be exhausted from a new stack location. A.R. No. 45, 

Appx. at 495. 

Because Medusa projected that emissions from the Charlevoix flash 

calciner/kiln and clinker cooler would not increase as a result of the project (and in 

fact would be substantially reduced) the flash calciner/kiln and clinker cooler were 

not subject to stringent NSPS emissions limitations as “modifications.” 40 C.F.R. § 

60.14. But when Medusa proposed the project, the State raised the question of 

whether the flash calciner/kiln and clinker cooler would be subject to NSPS 

emissions limits as “reconstructions.” A.R. No. 45, Appx. at 491. Medusa asserted 

in its permit cover letter that these emissions units would not be “reconstructed”: 

It should be noted that each cost comparison clearly demonstrates that 
the fixed capital cost of the converted kiln and cooler components 
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does not exceed 50 percent of the fixed capital cost that would be 
required to construct comparable entirely new kiln and cooler 
facilities. Therefore, the proposed conversion and expansion of our 
Charlevoix plant does not constitute “reconstruction” and the existing 
Charlevoix plant facilities which are the subject of this Application do 
not become “affected facilities” under 40 CFR, Section 60.15(a).  

 
Id. 

If Medusa’s view prevailed, the Charlevoix plant would continue to be 

treated as an “existing source” and therefore exempt from NSPS; if it lost, the plant 

would be treated as a “new source” under the CAA and would be subject to NSPS 

emissions limits.  

D. The February 21, 1978 Permit 

The State disagreed with Medusa’s position and treated the Charlevoix plant 

as a new source in the February, 1978 permit to install.2 The permit contained 

several provisions that refer to compliance with the CAA requirements for new 

sources. Specifically, “Special Conditions” 12, 13, 14 and 17 all required the plant 

to comply with the then-applicable NSPS limits. Id. at 495. PM emissions limits 

were set for the kiln and preheater (0.30 pounds per ton of dry feed) and for the 

clinker cooler (0.10 pounds per ton of dry feed). Id.; 36 Fed. Reg. at 24880; 39 

Fed. Reg. at 20793; 39 Fed. Reg. at 39874. The permit provisions stated that these 

were “based on the federal Standards of Performance for New Stationary Sources, 

40 CFR, Part 60, Subpart F,” i.e., the NSPS. A.R. No. 45, Appx. at 495. The permit 

                                                 
2 The State subsequently revised the permit on May 15, 1979. A.R. No. 45, Appx. 
at 494. 
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also contained an emissions limit for SO2 of 250 pounds per hour, which was more 

stringent than BACT SO2 limits applied to other Portland cement plants permitted 

around the same time. A.R. No. 42, Appx. 591-616.3 

The Staff Activity Report that the State created when evaluating Medusa’s 

application noted that the State conducted a “dispersion analysis” and concluded 

that ambient concentrations of all pollutants “will be significantly less than the 

existing concentrations due to the large reduction in the emissions of these 

pollutants.” A.R. No. 45, Appx. at 529. The report further concluded that “the 

installation of the proposed equipment will not have a significant impact on 

maintaining air quality standards nor cause substantial deterioration of the air 

quality.” Id. 

Actual construction of the changes to the plant began later in 1978. Id. at 

493. The new Flash Calciner Dry Process equipment and structures were 

constructed alongside the existing plant while it continued to run. Id. at 494. 

                                                 
3 EPA created the Clearinghouse “to provide a central data base of air pollution 
technology information (including past RACT, BACT, and LAER decisions 
contained in NSR [New Source Review] permits) to promote the sharing of 
information among permitting agencies and to aid in future case-by-case 
determinations.” Clean Air Technology Center – RACT/BACT/LAER 
Clearinghouse, “Basic Information,” available at 
www.epa.gov/ttn/catc/rblc/htm/welcome_eg.html (last accessed 09/22/14).  
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Medusa shut down the old plant in October 1979, and the new Flash Calciner Dry 

Process began operation on December 17, 1979. Id. at 484.4 

II. EPA’s Regional Haze Rulemaking For Michigan. 

On July 1, 1999, EPA promulgated its Regional Haze Rule, which directed 

the States to implement the regional haze requirements of the CAA. 40 C.F.R. § 

51.300 et seq.; 64 Fed. Reg. at 35,714. Among other things, the Regional Haze 

Rule requires States to identify sources that are eligible for application of BART 

based on dates of construction and operation (defined by EPA as “BART-eligible” 

sources). 40 C.F.R. § 51.301, 51.308(e). States were required to submit SIP 

revisions incorporating these requirements by December 17, 2007. Id. § 51.308(b). 

In 2005, St. Marys acquired the Charlevoix Plant. A.R. No. 11, Appx. at 424. 

On January 15, 2009, EPA found that Michigan’s 2008 regional haze SIP 

submission was defective. 74 Fed. Reg. 2392, 2393 (Jan. 15, 2009). On November 

5, 2010, Michigan submitted a revised regional haze SIP. A.R. No. 10, Appx. at 

168. Michigan stated that the Charlevoix plant was BART-eligible but it proposed 

BART emissions limits that the Charlevoix plant was already attaining, without the 

need to install additional air pollution control equipment. Id. at 207. Michigan did 

not mention any aspect of the 1977-79 permit process nor the attendant investment 

                                                 
4 St. Marys will refer to this construction project as the “1979 reconstruction” 
because the construction was completed in 1979. EPA has also used 1979 as the 
year to describe this project. A.R. No. 50, Appx at 39. 
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and changes to the Charlevoix plant equipment and processes. Id. at 246-249. On 

August 6, 2012, EPA proposed to disapprove Michigan’s SIP and impose more 

stringent BART emissions limits for the Charlevoix plant and established a 30-day 

public comment period. 77 Fed. Reg. 46912, 46924 (Aug. 6, 2012); A.R. No. 1, 

Appx. at 34. St. Marys met and communicated with EPA and submitted two sets of 

comments, one addressing the technical aspects of the proposed BART emissions 

limits, submitted on September 5, 2012, and one addressing whether the 

Charlevoix plant was BART-eligible, submitted on November 12, 2012. A.R. No. 

11, Appx. at 415-477; A.R. No. 45, Appx. at 478-532. EPA included both sets of 

comments on the public rulemaking docket. See Dkt. EPA-R05-OAR-2010-0954, 

Doc. Nos. 21, 51.5 St. Marys also informed EPA that the Charlevoix plant was not 

BART-eligible during a meeting with the agency. A.R. No. 37, Appx. at 590. 

On November 29, 2012, Michigan sent a letter to EPA confirming that the 

Charlevoix plant was not BART-eligible. A.R. No. 48, Appx. at 533. Michigan 

stated that originally it did not consider the 1977-1979 permitting process nor the 

related investment and changes made to the Charlevoix plant equipment and 

processes when making its BART-eligibility determination, but after recently 

reviewing the permitting history and pertinent regulations, had concluded that the 

Charlevoix plant was not BART-eligible. Id.  
                                                 
5 Available at http://www.regulations.gov/#!docketBrowser;rpp=25;po=0;D=EPA-
R05-OAR-2010-0954 (last visited: 09/22/14). 



17 
 

On December 3, 2012, EPA published its final rule imposing its proposed 

BART emissions limits for SO2 and NOx for the Charlevoix Plant. 77 Fed. Reg. at 

71547; A.R. No. 2, Appx. at 15.6 EPA imposed a much more stringent NOx limit 

(2.8 pounds of NOx per ton of cement clinker [lbs/ton] produced on a 30-day 

rolling average and 2.4 lbs/ton on a 12-month rolling average) compared to 

Michigan’s proposed NOx limit of 6.5 lbs/ton. Id. EPA based that limit on the use 

of a Selective Non-Catalytic Reduction (SNCR) control system. Id. SNCR 

involves injecting ammonia or urea into the calciner/kiln exhaust to react with 

NOx to form nitrogen and water. A.R. No. 11, Appx. at 448. EPA stated that 

SNCR could reduce the Charlevoix plant’s current NOx emissions by 

approximately 50%, based on comparisons to other cement plants. 77 Fed. Reg. at 

71540; A.R. No. 2, Appx. at 8. 

In its comments to EPA, St. Marys explained that SNCR is not effective at 

the Charlevoix plant based on the plant’s temperature profile, gas retention time, 

geometry, and minor elements in the kiln gases. A.R. No. 11, Appx. at 420, 432-

439, 448, 458. Upon acquisition of the Charlevoix plant in 2005, St. Marys hired 

DeNox Technology (an expert consultant in NOx control at cement plants) to assist 

St. Marys in the examination and implementation of an SNCR system. Id. at 430-

432, 447-451. DeNox experimented with multiple configurations, multiple reagent 
                                                 
6 The SO2 limit is inconsequential because the Charlevoix plant already meets the 
limits that EPA set. 77 Fed. Reg. at 71547; A.R. No. 2, Appx. at 15.  
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flow rates, and evaluated different operating temperature profiles to implement the 

most effective location and operation of an SNCR system. Id. Despite this, DeNox 

concluded that “SNCR performance was lower than expected. Typically, NOx 

reduction*** is 40-60%; Charlevoix demonstrated 25-30% [NOx reduction].” Id. 

at 450. DeNox further stated that a “20% overall reduction can be achieved.”  Id. at 

451. Moreover, the most effective of these test sequences was accompanied by 

significant ammonia slip7 to the atmosphere. Id. at 430-432. 

Despite DeNox’s findings, St. Marys installed and operated an SNCR 

system to help control NOx during the summer months. A.R. No. 10, Appx. at 264. 

That system achieved approximately a 10% reduction of NOx emissions, but 

buildup of materials caused by its operation plugged the calciner system and 

caused shutdowns of the entire plant. Id. Based on these results, St. Marys now 

employs other approaches to improve its NOx control, including installation of a 

new Indirect Firing System (low NOx burners) and system optimization. Id. at 

264-267. Michigan evaluated all of this site-specific information and concluded 

that SNCR would not be effective for the Charlevoix plant and therefore would not 

justify more stringent BART emissions limits.  EPA disagreed with Michigan’s 

conclusion, disapproved that portion of Michigan’s SIP, and adopted the more 

stringent limits in EPA’s Federal Implementation Plan (FIP). 
                                                 
7 Ammonia slip refers to ammonia that is emitted into the atmosphere because low 
temperatures and short retention times did not allow it to react fully with NOx. 
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EPA acknowledged that St. Marys had submitted comments on BART-

eligibility, in addition to its comments on SNCR, and confirmed that EPA would 

“carefully review the new comments and take any action warranted.” 77 Fed. Reg. 

at 71537, n.1; A.R. No. 2, Appx. at 5. On January 17, 2013, SMC submitted a 

petition for reconsideration to EPA, requesting that EPA find that the Charlevoix 

plant is not BART-eligible. On January 29, 2013, St. Marys filed a petition for 

review in this Court and the Court stayed briefing pending EPA’s decision on the 

petition for reconsideration. A year later, EPA denied St. Marys’ petition for 

reconsideration by letter and published notice of that denial. On May 16, 2014, St. 

Marys filed a petition for review of the EPA’s action denying SMC’s petition for 

reconsideration and the two petitions for review were consolidated. 

SUMMARY OF THE ARGUMENT 

The visibility protection program of the CAA provides a narrow grant of 

authority to impose air pollutant emissions limits on certain sources based on the 

use of the best available retrofit technology (BART). BART emissions limits may 

only be imposed on a source if it was in existence on August 7, 1977 but not in 

operation before August 7, 1962. This 15-year window, known as “BART-

eligibility,” is at the core of this case. 

St. Marys’ predecessor-in-interest, Medusa Cement Company, began 

operating a cement manufacturing plant at Charlevoix in 1967. If the plant’s same 
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kiln and clinker cooler facilities that were in place on August 7, 1977 remained in 

operation today, then the Charlevoix plant would be BART-eligible. However, 

EPA’s regulations provide that if a source was reconstructed after August 7, 1977, 

it was not “in existence” on that date and therefore is not BART-eligible.  

For purposes of EPA’s regional haze regulations, a source is reconstructed if 

components are replaced to such an extent that the fixed capital cost of the new 

components exceeds 50 percent of the fixed capital cost that would be required to 

construct a comparable entirely new source. A reconstructed source must meet 

stringent New Source Performance Standards (NSPS), normally reserved for 

entirely new sources.   

On November 7, 1977 Medusa applied for a permit to alter its Charlevoix 

plant. Medusa planned to spend $49 million to convert the existing cement process 

into an entirely new process by drastically changing the kiln and clinker cooler. 

This amount was nearly twice the total spent only 10 years earlier for the entire 

original plant. Emissions of all air pollutants would be substantially reduced 

compared to existing emissions.  

The projected reduction in emissions meant that the changes to the kiln and 

clinker cooler could not be classified as “modifications” because that term-of-art 

applies only where there is an emissions increase. NSPS limits could be required 

only if the changes to the kiln and clinker cooler were determined to be 
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“reconstructions,” which would trigger application of the NSPS limits regardless of 

whether emissions would increase. 

Medusa tried to persuade the State that these changes to the facilities would 

not be reconstructions, but the State disagreed. The February, 1978 permit required 

the plant’s new flash calciner/kiln and clinker cooler to meet the  NSPS emissions 

limits. Because emissions were projected to decrease, the State must have 

concluded that the alterations were so substantial that they were a reconstruction. 

Because the Charlevoix plant was reconstructed after August 7, 1977, it is not 

BART-eligible. 

When tasked to identify BART-eligible sources over 30 years later, the state 

of Michigan initially determined that the Charlevoix plant was BART-eligible. 

Michigan made this determination without reviewing the 1977-1979 factual and 

permitting history of the plant. But after further investigation, Michigan has now 

determined that the Charlevoix plant is not BART-eligible because it was not “in 

existence” on August 7, 1977. The CAA gives States the authority to determine 

whether sources within their borders are BART-eligible.  

Michigan reached its conclusion after reviewing its permitting files and the 

applicable CAA language and EPA regulations. Both Michigan and St. Marys 

presented these facts and conclusions to EPA before EPA finalized its final rule 

concerning the Charlevoix plant. And in an abundance of caution, St. Marys filed a 
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petition for reconsideration with the agency to allow it the opportunity to fully 

investigate the issue. EPA refused to convene a proceeding and instead summarily 

concluded that the Charlevoix plant is BART-eligible and imposed emissions 

limits that are inconsistent with the requirements of the CAA and EPA’s 

implementing regulations. 

EPA’s action is arbitrary and capricious and exceeds the authority granted 

by the CAA because in 1977-78, the State air permitting authority that reviewed 

Medusa’s project came to the conclusion that it was a reconstruction and treated it 

as such. EPA cannot second-guess that determination more than 35 years after the 

fact. EPA’s regulations are unambiguous – if a source is reconstructed after August 

7, 1977, that is sufficient to make the source ineligible for application of BART 

emissions limits. These regulations are binding because Congress directed EPA to 

create them and they were promulgated after notice-and-comment rulemaking 

procedures. Moreover, while not required by the CAA or EPA regulations, the 

emissions limits that the State imposed on Medusa’s 1977-79 project also met the 

requirements of the CAA “prevention of significant deterioration” program. This 

further demonstrates that, after the project was complete, the Charlevoix plant was 

treated as a new source, not one that had been in existence on August 7, 1977. 

Alternatively, even if the Charlevoix plant was BART-eligible, EPA failed 

to follow CAA and regulatory requirements when it rejected the State’s initial 
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BART emissions limits. Michigan thoroughly analyzed the site-specific 

information, which showed that the Charlevoix plant’s design was not compatible 

with Selective Non-Catalytic Reduction (SNCR) technology. Based on this data, 

Michigan concluded that the existing control technology that St. Marys had 

implemented at the Charlevoix plant represented BART. EPA disagreed and 

imposed BART emissions limits based on the use of SNCR. EPA reached that 

conclusion by citing examples of other cement plants in the country whose SNCR 

systems had resulted in a 50% emissions reduction. None of those other cement 

plants, however, have the same design limitations that affect the Charlevoix plant. 

In fact, when St. Marys’ consultant tested SNCR at the Charlevoix plant, it 

concluded that the system could only achieve a 20% reduction in emissions and the 

most effective tests were accompanied by significant emissions of ammonia and 

plugging of the system.  

EPA’s decision to impose BART emissions limits on the Charlevoix plant 

was arbitrary, capricious, not in accordance with law, and exceeded the authority 

granted by the CAA and should be vacated. Alternatively, if the Charlevoix plant is 

BART-eligible, the BART NOx emissions limits that EPA set are arbitrary and 

capricious, and not in accordance with law and should be vacated. 
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STANDARD OF REVIEW 

Section 307 of the CAA provides that a court may reverse any EPA 

rulemaking that is “arbitrary, capricious, an abuse of discretion, or otherwise not in 

accordance with law” or that is “in excess of statutory jurisdiction, authority, or 

limitations.” 42 U.S.C. § 7607(d)(9)(A). A court also may reverse any action taken 

“without observance of procedure required by law.” Id. § 7607(d)(7)-(9).  

An action is arbitrary and capricious where the agency “has relied on factors 

which Congress had not intended it to consider, entirely failed to consider an 

important aspect of the problem, offered an explanation for its decision that runs 

counter to the evidence before the agency, or is so implausible that it could not be 

ascribed to a difference of view or the product of agency expertise.” Kentucky 

Waterways Alliance v. Johnson, 540 F.3d 466, 474 (6th Cir. 2008). Although an 

arbitrary and capricious review is deferential, the agency “must examine the 

relevant data and articulate a satisfactory explanation for its action including a 

rational connection between the facts found and the choice made.” Motor Vehicle 

Mfrs. Ass'n of U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43; 103 

S.Ct. 2856 (1983) (internal quotation omitted). 

A court reviews an agency’s interpretation of its own regulation with 

deference unless “the language of the regulation is unambiguous, for doing so 

would permit the agency, under the guise of interpreting a regulation, to create de 
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facto a new regulation.” Summit Petroleum Corp. v. EPA, 690 F.3d 733, 740-41 

(6th Cir. 2012), reh'g denied (Oct. 29, 2012) (internal quotation omitted). 

ARGUMENT 

I. The Charlevoix Plant Is Exempt From The BART Requirement.   

Section 169A of the CAA provides authority to impose BART emissions 

limits on a narrow category of major stationary sources: those that were in 

existence on August 7, 1977, but that were not in operation before August 7, 1962. 

42 U.S.C. § 7491(b)(2)(A). EPA defines this 15-year window as “BART-

eligibility.” 40 C.F.R. § 51.301. EPA does not have the authority to impose BART 

emissions limits on the Charlevoix plant unless it is first determined that the plant 

is BART-eligible. 40 C.F.R. § 51.308(e). Consistent with the agency’s 

longstanding treatment of reconstructed sources, EPA regulations provide that a 

source that was reconstructed after August 7, 1977 is not BART-eligible. 40 C.F.R. 

Part 51, Appx. Y, § II.A.2.Step 2.  

The former Wet Process cement kiln system at the Charlevoix plant began 

operation in 1967. A.R. No. 45, Appx. at 532. If that Wet Process remained in 

operation today, there would be no dispute that it is subject to BART requirements 

because it would have been “in existence” as of August 7, 1977. However, in 

1978-79, the plant was “reconstructed” within the meaning of EPA’s regulations. 

Id. at 482-484. The plant’s existing Wet Process was entirely replaced with a new 
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and different Flash Calciner Dry Process technology, for an investment of $49 

million, approximately twice the amount paid for the entire original plant only 10 

years earlier. Id. This new process was projected to reduce all plant emissions of 

SO2 by more than 78%, of NOx by more than 59%, and of PM by more than 71%. 

Id. at 529. Michigan reviewed this new Flash Calciner Dry Process and imposed 

emissions limits applicable to new sources. Id. at 495. Because it was reconstructed 

in 1978-1979, the current Charlevoix plant is not BART-eligible. 40 C.F.R. Part 

51, Appx. Y, § II.A.2.Step 2. Consequently, the BART emissions limits EPA has 

imposed on the Charlevoix plant must be vacated because they are not in 

accordance with law and beyond statutory authority. 42 U.S.C. § 7607(d)(9)(A). 

A. The Charlevoix Plant Is Exempt From The BART Requirement 
Because It Was Reconstructed After August 7, 1977. 

The regulatory definition of “BART-eligible source” reflects the fact that 

Congress passed the statutory amendment containing the BART requirement on 

August 7, 1977. Public Law 95-95. Congress grandfathered older sources that had 

been operating for more than 15 years at the time of the amendment (i.e., prior to 

August 7, 1962). 42 U.S.C. § 7491(b)(2)(A). Congress also exempted from the 

BART requirement those sources that were not “in existence” until after the 1977 

amendments because those sources had to meet emissions limits applicable to new 

sources, the NSPS. 

EPA defines the term “in existence” as follows: 
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the owner or operator has obtained all necessary preconstruction 
approvals or permits required by Federal, State, or local air pollution 
emissions and air quality laws or regulations and either has (1) begun, 
or caused to begin, a continuous program of physical on-site 
construction of the facility or (2) entered into binding agreements or 
contractual obligations, which cannot be cancelled or modified 
without substantial loss to the owner or operator, to undertake a 
program of construction of the facility to be completed in a reasonable 
time.  
 

40 C.F.R. § 51.301. 

EPA regulations further provide that:  

the “in operation” and “in existence tests” apply to reconstructed 
sources. If an emissions unit was reconstructed and began actual 
operation before August 7, 1962, it is not BART-eligible. Similarly, 
any emissions unit for which a reconstruction “commenced” after 
August 7, 1977, is not BART-eligible.  
 

40 C.F.R. Part 51, Appx. Y, § II.A.2.Step 2. 

The regulations further provide that determining whether a source’s 

emissions units were reconstructed, as used in the BART regulations, is the same 

test for determining whether a source’s “existing facilities” were reconstructed 

under the NSPS regulations. Id. Appx. Y, § II.A.2.Step 2. Read together, these 

regulations are unambiguous – if a source’s emissions units were reconstructed 

after August 7, 1977, the source is not BART-eligible. The permit for the 1979 

reconstruction of the Charlevoix plant was not issued until February, 1978, which 

means that the 1979 project could not have been “in existence” on August 7, 1977 

because, as of that date, it did not have “all necessary preconstruction approvals 
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and permits.” 40 C.F.R. § 51.301. Because the Charlevoix plant was reconstructed 

after August 7, 1977, EPA has no authority to impose any BART emissions limits 

on the plant. 

B. The State Permitting Authority Treated The 1979 Construction 
Project As A Reconstruction. 

At the time of the 1979 construction project, Medusa Cement Company 

owned the Charlevoix plant. A.R. No. 45, Appx. at 491. On November 3, 1977, 

Medusa submitted an application for a preconstruction permit to the state of 

Michigan. Id. In its cover letter to the application, Medusa claimed that the 

changes it was proposing to the Charlevoix plant were not significant enough to 

qualify as a reconstruction, and therefore the Charlevoix plant should not be 

regulated as a new source subject to NSPS emissions limits. Id. In NSPS parlance, 

Medusa argued that its existing facilities (its kiln and clinker cooler) should not be 

treated as affected facilities as a result of the project. See 40 C.F.R. § 60.1. 

Under NSPS regulations, there are two (and only two) ways for an existing 

facility to become an affected facility and thereby become subject to NSPS 

emissions limits. First, if an “existing facility” is “modified” (which means a 

change to the facility has resulted in an increase in emissions of an air pollutant or 

emissions of an air pollutant not previously emitted), it becomes subject to NSPS. 

Id., § 60.14(a). Second, if an existing facility is “reconstructed,” it becomes subject 

to NSPS emissions limits. Id., § 60.15(a). EPA defined reconstruction as: 
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The replacement [of components] of an existing facility to such an 
extent that: (1) the fixed capital cost of the new components exceeds 
50 percent of the fixed capital cost that would be required to construct 
a comparable entirely new facility; and (2) it is technologically and 
economically feasible to meet the applicable standards set forth in this 
part.  

 
Id., 60.15(b) (1975) (bracketed language added by later amendment). 

 
The key distinction between a modification and a reconstruction is that for a 

change in equipment to be classified as a modification, there must be an increase in 

emissions as a result of the change, whereas a change in equipment may be 

classified as a reconstruction “irrespective of any change in emission rate.” Id.,      

§ 60.15(a); see also Wisconsin Elec. Power Co. v. Reilly, 893 F.2d 901, 913 (7th 

Cir. 1990). 

Given this regulatory framework, it is unsurprising that Medusa attempted to 

persuade the permitting authority that the proposed changes would not meet EPA’s 

definition of reconstruction. Medusa had submitted data showing that the 

emissions rates of all pollutants would decrease after the changes were made. A.R. 

No. 45, Appx. at 529. Because there would be no increase in the emissions rates 

after the proposed changes, the State could not impose NSPS emissions limits on 

the kiln and clinker cooler as modifications. 40 C.F.R. § 60.14(a). The State had to 

find that the facilities were reconstructed before it could impose NSPS emissions 

limits.  
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That is exactly what the State did. In the permit to install issued to Medusa, 

the State imposed all of the then-applicable NSPS emissions limits on the 

Charlevoix plant. Special Conditions 12-14 of the permit explicitly state that the 

kiln and clinker cooler must meet emissions limits “based on the federal Standards 

of Performance for New Stationary Sources, 40 CFR, Part 60, Subpart F.” Id. at 

18. In other words, the State rejected Medusa’s argument that the changes made to 

its kiln and clinker cooler would not amount to reconstructions.  

EPA disputes this conclusion by ignoring the record evidence and 

misreading the applicable historical regulations. A.R. No. 50, Appx. at 47. It 

argues in its letter denying St. Marys’ petition for reconsideration that Medusa may 

have decided to accept the NSPS limits as “synthetic minor limits” to avoid 

triggering more stringent limits under “major-source PSD/NSR review.” Id. This 

position does not withstand scrutiny.  

First, Medusa unequivocally asserted to the State that the project would not 

amount to a reconstruction and that its kiln and clinker cooler would not become 

“affected facilities.” A.R. No. 45, Appx. at 491. The only reason to do so was to 

avoid application of the NSPS. EPA has not pointed to any record evidence to 

contradict the fact that Medusa wanted to avoid application of the stringent NSPS 

emissions limits at all costs.  
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Second, Medusa could not have voluntarily accepted NSPS limits as a 

means to avoid PSD review under the CAA. At the time that Medusa submitted its 

application, the PSD preconstruction requirements applied to “any” stationary 

source of a certain type (including Portland cement plants) that was changed in 

such a way that emissions increased in any amount.  See 40 C.F.R. § 52.21(d) 

(1974) (39 Fed. Reg. at 42516).  There was no de minimis exemption. Id. Synthetic 

minor limits only make sense in the modern-day PSD regime where a modification 

of an existing source is not subject to PSD requirements unless the emissions 

increase is “significant,” i.e., more than a de minimis amount. See 40 C.F.R. § 

52.21(b)(2)(i), (b)(23) (2002).  

Third, even if Medusa could have agreed to limits to avoid PSD review, it 

would not have needed to do so because emissions of all pollutants were projected 

to decrease substantially. A.R. No. 45, Appx. at 529. Under EPA’s regulations at 

the time, in order for a change to an existing source to be treated as a modification 

and subject to PSD requirements, it had to cause an increase in emissions. 40 

C.F.R. § 52.01(d) (1974).  

Fourth, the type of synthetic minor limits that EPA recognized in the 1978-

1979 time period were not included in Medusa’s permit. At that time, EPA only 

recognized two ways that a source could effectively limit its potential to emit: by 

limiting the annual hours of operation of the source; or by limiting the type or 
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amount of materials combusted or processed. 40 C.F.R. § 52.21(b)(3) (1978) (43 

Fed. Reg. 26388, 26404) (Jun. 18, 1978). The Medusa permit contains neither. 

C. The 1979 Construction Project Was A Reconstruction Because 
The Financial Test Was Met. 

The regional haze regulations provide that a source is presumptively treated 

as a reconstruction where “the fixed capital cost of the new component exceeds 50 

percent of the fixed capital cost of a comparable entirely new source.” 40 C.F.R. § 

51.301. Although Medusa argued that the cost of the new components would not 

meet this financial test, the record evidence contradicts Medusa’s position. The 

permit file shows that the total project cost to convert to the new process was $49 

million (in 1978 dollars). A.R. No. 45, Appx. at 493. This figure alone makes 

Medusa’s argument nonsensical because the amount spent to replace only the kiln 

and clinker cooler was nearly double the amount that Medusa spent just 10 years 

earlier to construct the entire plant from the ground up. To further illustrate the 

problems with Medusa’s position, St. Marys provided to EPA comparative cost 

figures from a new cement plant that St. Marys built in 2002. Id. at 482. The total 

project cost of the 2002 plant, not including the costs of land acquisition or quarry 

costs, totaled $108,228,556 in 2002 dollars. Id. Converting that cost to 1978 dollars 

yields $43,676,000. Id. This demonstrates that Medusa’s project satisfies the 

financial test for a reconstruction because the 1977-1979 project’s capital costs 
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were over 50% (and in fact over 100%) of the capital costs of building not just a 

new kiln and clinker cooler, but an entire new plant. 

In its denial letter, EPA argues that St. Marys has not explained why the 

2002 cement plant is a “comparable entirely new source,” suggesting that the lapse 

of time between the 1977-1979 and 2002 projects prevents an effective 

comparison. A.R. No. 50, Appx. at 47. The term “comparable entirely new source” 

is not defined in either the regional haze regulations or in the NSPS regulations 

(which are the source of the regional haze definition of reconstruction). Referring 

to a dictionary definition of the word “comparable” helps to explain the meaning of 

this phrase. See Summit Petroleum, 690 F.3d at 741 (“This Court, and others as 

well, have often consulted dictionaries to ascertain the meaning of words”). The 

American Heritage Dictionary defines “comparable” as “[t]he quality of being 

similar or equivalent; likeness.”8  Both projects are Portland cement plants with 

similar components and both were built by St. Marys or St. Marys’ predecessor-in-

interest. These are sufficient to make the two projects “comparable.”  

More importantly, the purpose of EPA’s financial test is to determine 

whether the components have been changed to such a degree that the facility or 

source should be considered new or reconstructed for purposes of certain CAA 

programs. 40 Fed. Reg. at 58417. Medusa’s original plant, built in 1965-1967, cost 

                                                 
8 Available at www.ahdictionary.com (last visited: 09/22/14). 
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$25 million. A.R. No. 45, Appx. at 532. The 1977-1979 project, built only 10 years 

later, cost nearly double that original investment and changed the plant from one 

type of cement-making process to another. Id. This was no minor change. These 

facts demonstrate that Medusa’s 1977-1979 project easily meets the regulatory 

definition of reconstruction. EPA did not come forward with any evidence to the 

contrary, despite taking over a year to decide St. Marys’ petition for 

reconsideration.      

D. Any Uncertainty Over Whether There Was A Reconstruction 
Should Be Resolved In St. Marys’ Favor. 

The evidence submitted to EPA conclusively demonstrates that the 1977-

1979 project was a reconstruction. But EPA apparently remains unconvinced and 

states that it needs certainty in order to conclude that the project was a 

reconstruction. A.R. No. 50, Appx. at 47. Even if EPA were correct that the issue 

is unclear, EPA has the burden of proof backwards. It is EPA’s burden to 

affirmatively establish that it has the authority to regulate St. Marys under the 

regional haze program; it is not St. Marys’ burden to prove the contrary. 

Massachusetts v. EPA, 549 U.S. 497, 534; 127 S.Ct. 1438 (2007) (holding that 

EPA cannot rely on uncertainty as the reason for deciding to regulate or not to 

regulate). BART-eligibility is not a peripheral issue – it is the sole basis for EPA’s 

authority to impose BART emissions limits on a source. EPA must explain why it 

is taking certain regulatory action and provide a “rational connection between the 
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facts found and the choice made.” Motor Vehicle Mfrs. Ass'n, 463 U.S. at 42-3. 

This is especially true where the State, the entity tasked with determining BART-

eligibility in the first instance, has determined that the Charlevoix plant is not 

BART-eligible. Amer. Corn Growers Ass’n, 291 F.3d at 5, 8. 

The procedural posture of this case further undermines EPA’s action 

because St. Marys’ petition for reconsideration afforded EPA the opportunity to 

more fully investigate the reconstruction issue. EPA cannot argue that it needs 

more evidence, but then in the next breath refuse to use the statutory mechanism 

for obtaining that additional evidence. EPA’s action amounts to a “failure to 

consider an important aspect of the problem” and is therefore arbitrary and 

capricious. FCC v. Fox Television Stations, Inc., 556 U.S. 502, 552; 129 S.Ct. 

1800 (2009).  

E. EPA Cannot Disavow In Litigation The Plain Meaning Of Its 
Regulations.  

In its letter denying St. Marys’ petition for reconsideration, EPA argued that 

even if the Charlevoix plant was reconstructed, it would still be BART-eligible. 

A.R. No. 50, Appx. at 47-49. In support, EPA erroneously analyzed the 1979 

reconstruction through a 2014 perspective and attempted to disavow its own 

regulations. St. Marys addresses EPA’s arguments in turn below. 
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1. EPA’s BART Guidelines Are Binding. 

EPA’s Denial Letter refers to the section of its regional haze regulations that 

discuss reconstructions and BART-eligibility as the “BART Guidelines.” Id. at 5. 

EPA promulgated the BART Guidelines through notice-and-comment rulemaking 

and they have been codified in the Code of Federal Regulations for nine years. See 

40 C.F.R. Part 51, Appx. Y; 70 Fed. Reg. 39104 (Jul. 6, 2005). EPA created these 

Guidelines because “[s]ection 169A(b)(1) of the CAA requires EPA to issue 

regulations to provide guidelines to States on the implementation of the visibility 

program.” 70 Fed. Reg. at 39108 (Jul. 6, 2005). EPA requires States to use the 

Guidelines when making a BART determination for 750 megawatt power plants 

and “encourage[s] States to follow the guidelines for all source categories.” Id.; see 

also 40 C.F.R. § 51.308(e)(1)(B). Michigan has adopted the Guidelines and 

requires that they be used to determine BART-eligibility for all source types. 

MICH. ADMIN. CODE R. 336.1970-1971. In neither its proposed nor its final actions 

on Michigan’s regional haze SIP did EPA disapprove of Michigan’s use of the 

Guidelines.  

Despite all of this, EPA now suggests that its BART Guidelines are 

inconsistent with the “regulatory definition” of BART-eligible source, and the 

“regulatory definition” prevails over any inconsistency in the Guidelines. A.R. No. 

50, Appx. at 48. EPA’s argument is both factually and legally erroneous. 
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The regulatory definitions of “BART-eligible source” and “existing 

stationary facility,” contained in 40 C.F.R. § 51.301, are not inconsistent with the 

treatment of reconstructed sources in the Guidelines. In 40 C.F.R. § 51.301, EPA 

defined “BART-eligible source” as an “existing stationary facility,” which is 

defined as any stationary source of pollution, falling within a certain source 

category, “including any reconstructed source, which was not in operation prior to 

August 7, 1962, and was in existence on August 7, 1977.” As EPA has explained, 

the purpose of including the concept of reconstruction in this definition was to 

bring within EPA’s regulatory ambit “sources which were in operation before 1962 

but reconstructed during the 1962 to 1977 time period.” 70 Fed. Reg. at 39111 (Jul. 

6, 2005). EPA treated a source that had been in existence before 1962 but 

reconstructed during the 1962 to 1977 time frame as a new source as of the date of 

its reconstruction and therefore BART-eligible because it became “in existence” 

during the 15-year BART-eligibility window. Id. The logical corollary of this rule 

is that a source that was reconstructed after 1977 would be treated as a new source 

as of a date of its reconstruction and therefore is not BART-eligible because it 

became “in existence” after the window. EPA’s Guidelines recognize and codify 

this logical corollary – they state that “any emissions unit for which a 

reconstruction ‘commenced’ after August 7, 1977, is not BART-eligible.” 40 

C.F.R. Part 51, Appx. Y § II.A.2.Step 2. EPA’s litigation position to the contrary 
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should be rejected. See Bowen v. Georgetown Univ. Hosp., 488 U.S. 204, 212-213 

(1988) (“Deference to what appears to be nothing more than an agency’s 

convenient litigating position would be entirely inappropriate”). 

EPA’s suggestion that the Guidelines have less weight than its other regional 

haze rules is also wrong from a legal standpoint. These are not the mere 

pronouncements of a particular agency official in an interpretive letter. EPA 

promulgated the Guidelines after two public comment periods and received 

“numerous comments” from the public, to which EPA responded in a notice of 

final rulemaking published in the Federal Register. 70 Fed. Reg. at 39104 (Jul. 6, 

2005). Despite their misleading name, the Guidelines are unquestionably 

“legislative rules” because they affect individual rights and obligations, were 

promulgated following notice-and-comment rulemaking procedures, and have been 

treated by EPA as binding. Long Island Care at Home, Ltd. v. Coke, 551 U.S. 158, 

172-73; 127 S.Ct. 2339 (2007). Most importantly, the Guidelines are legislative 

because Congress directed EPA in the text of the CAA to promulgate them. 42 

U.S.C. § 7491(b)(1); see also Long Island Care at Home, 551 U.S. at 173. Because 

the Guidelines are a legislative rule, they are binding on the agency and on the 

Court. Dismas Charities, Inc. v. U.S. Dep't of Justice, 401 F.3d 666, 681 (6th Cir. 

2005). And even if the Guidelines were an interpretive rule, they would be binding 
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on EPA. Id. In sum, EPA’s rules for reconstructed sources as stated in the 

Guidelines are binding.  

2. EPA’s BART Guidelines Are Unambiguous. 

EPA’s BART Guidelines clearly provide that a source that is reconstructed 

after August 7, 1977 is not BART-eligible. 40 C.F.R. Part 51, Appx. Y, § 

II.A.2.Step 2. In its letter denying St. Marys’ petition for reconsideration, EPA 

now improperly attempts to add another requirement that is not in the rule. See 

Environ. Defense v. Duke Energy Corp., 549 U.S. 561, 580-581; 127 S.Ct. 1423 

(2007) (“an isolated opinion of an agency official does not authorize a court to read 

a regulation inconsistently with its language”). EPA argues that it is not enough 

that an emissions unit was reconstructed outside of the BART-eligibility window – 

in addition, EPA now asserts that the emissions unit must have also gone through 

review under the CAA’s PSD program. A.R. No. 50, Appx. at 48. EPA fabricates 

this argument by referring to the legislative history of its rulemakings. This is 

impermissible. 

The Court reads both “statutes and regulations with an eye to their 

straightforward and commonsense meanings, and where the regulation’s language 

reveals an unambiguous and plain meaning…, [the] task is at an end.” In re Arctic 

Express Inc., 636 F.3d 781, 791 (6th Cir. 2011) (internal quotations omitted). The 

Guidelines are clear: “any emissions unit for which a reconstruction ‘commenced’ 
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after August 7, 1977, is not BART-eligible.” 40 C.F.R. Part 51 Appx. Y, § 

II.A.2.Step 2. Resort to legislative history is unnecessary and inappropriate. In re 

Arctic Express, 636 F.3d at 791. The fact that the CAA does not mention 

reconstructions is of no moment because this concept has always been a regulatory 

one. EPA created the regulatory definition for reconstruction in 1975 for use in the 

NSPS regulations, despite the fact that the NSPS section of the CAA does not 

mention reconstruction. Cf. 40 Fed. Reg. at 58417; 42 U.S.C. § 7411. EPA has 

used the concept of reconstruction for nearly 40 years in its enforcement of the 

CAA; it is disingenuous for EPA to now suggest that use of the concept in the 

regional haze regulations is suspect.   

Contrary to EPA’s position in its Denial Letter, nowhere do the regional 

haze rules state that a reconstructed source must also have gone through New 

Source Review under the PSD program in order to avoid BART-eligibility. See 

Baptist Hosp. Org., Inc. v. Humana Military Healthcare Servs., Inc., 481 F.3d 227, 

244 (6th Cir. 2007) (a reviewing court “look[s] to the regulatory scheme, reading 

the regulation in its entirety to glean its meaning”). The definition of reconstruction 

in the regional haze rules does not mention the PSD program; it only mentions and 

refers to the NSPS program. 40 C.F.R. § 51.301. The rules further provide that “the 

same policies and procedures for identifying reconstructed ‘affected facilities’ 

under the NSPS program must also be used to identify reconstructed ‘stationary 
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sources’ for purposes of the BART requirement.” 40 C.F.R. Part 51, Appx. Y, § 

II.A.2.Step 2. This indicates that EPA did not intend to impose the BART 

requirement on sources whose emissions units were reconstructed after the 15-year 

BART-eligibility window (and therefore would have to meet stringent emissions 

limits contained in the NSPS regulations). Cf. 40 C.F.R. §§ 51.301, 60.15. 

This becomes even clearer considering that the section of the Guidelines 

immediately following the section on reconstruction expressly discusses New 

Source Review. 40 C.F.R. Part 51, Appx. Y § II.A.2.Step 2; see Jewish Hosp., Inc. 

v. Sec’y of Health & Human Servs., 19 F.3d 270, 275 (6th Cir. 1994) (“Adjacent 

provisions utilizing different terms…must connote different meanings”). In this 

section, the Guidelines explain that the concept of modification is part of the NSPS 

program and the New Source Review program. 40 C.F.R. Part 51, Appx. Y § 

II.A.2.Step 2. The Guidelines further state that where a modification is also a 

“major modification” (a term from the PSD program), the emissions limits already 

imposed on the source by virtue of its status as a “major modification” are taken 

into consideration when considering whether to impose different and more 

stringent BART emissions limits. Id. EPA’s failure to include a similar discussion 

of PSD in the immediately preceding reconstruction section demonstrates that EPA 

intended that reconstruction alone was both necessary, and sufficient. If a source is 

reconstructed after August 7, 1977 it is not BART-eligible. 
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EPA’s decision not to require PSD review for all reconstructed sources in 

the regional haze regulations also makes sense in the context of the PSD program. 

Baptist Hosp. Org., 481 F.3d at 244. EPA’s current PSD regulations do not require 

a reconstructed source to meet PSD requirements unless the reconstructed source is 

also a major modification. 40 C.F.R. § 52.21(a)(2). As EPA has explained: 

we decided against applying PSD to ‘‘reconstruction,’’ even of entire 
sources, on the grounds that, as to existing sources that would not 
otherwise be subjected to PSD review as a major modification (i.e., 
such source would not cause a significant net emissions increase), 
changes that had no emission consequences should not be subject to 
PSD regardless of their magnitude. 
 

67 Fed. Reg. at 80194). 

Said differently, “Congress wished to apply the [PSD] permit process…only 

where industrial changes might increase pollution in an area, not where an existing 

plant changed its operations in ways that produced no pollution increase.” 

Alabama Power Co., 636 F.2d at 401. 

3. The State Required The Charlevoix Plant To Meet PSD 
Emissions Limits. 

Even if the regional haze regulations required PSD review for sources 

reconstructed after August 7, 1977, the Charlevoix plant would still pass muster. 

EPA’s Denial Letter concedes that a source that was reconstructed after August 7, 

1977 and went through PSD review is not BART-eligible. A.R. No. 50, Appx. at 

48. EPA then baldly, but incorrectly, asserts that “neither St. Marys nor Michigan 
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has provided any indication that the Charlevoix facility underwent PSD review.” 

Id. The record evidence and regulatory history belie EPA’s conclusion. 

The permit for the 1979 reconstruction states that “[o]peration of this facility 

shall not result in substantial deterioration of air quality.” A.R. No. 45, Appx. at 

494. The Staff Activity Report that the State created when evaluating the 1977 

permit application concluded that “the installation of the proposed equipment will 

not have a significant impact on maintaining air quality standards nor cause 

substantial deterioration of the air quality.” Id. at 529. The repeat use of the phrase 

“substantial deterioration of air quality” clearly refers to the PSD program and 

EPA offers no explanation to the contrary. The 1977 version of the CAA does not 

refer to “significant deterioration” (or using the State’s phrasing, “substantial 

deterioration”) except in the context of the PSD program. See Public Law 95-95.  

The fact that Michigan determined that the 1979 reconstruction would not 

increase emissions whatsoever ends the analysis for purposes of PSD review. “If a 

particular set of industrial alterations is not a ‘modification’ within the terms of the 

Act, then it is subject to neither the procedural nor substantive PSD requirements.” 

Alabama Power, 636 F.2d at 403. The PSD sections of the CAA borrow the 

definition of “modification” from the NSPS section of the statute, which is 

triggered only if there is an emissions increase. 42 U.S.C. § 7479(2)(C), 7411(a. 
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Moreover, as a practical matter the Charlevoix plant was subjected to PSD 

requirements because Michigan imposed emissions limits for the 1979 

reconstruction that were equivalent to application of BACT, the emissions limits 

required by the PSD program. The permit contained PM emissions limits for the 

kiln and preheater (0.30 pounds per ton of dry feed) and the clinker cooler (0.10 

pounds per ton of dry feed), which were the NSPS at the time. A.R. No. 45, Appx. 

at 495. The permit also contained a SO2 emissions limit of 250 pounds per hour. 

A.R. No. 45, Appx. at 495. The PSD regulations in effect at that time required 

BACT emissions limits for only two pollutants: PM and SO2. See 40 C.F.R. § 

52.21(d)(2)(ii) (1974) (39 Fed. Reg. at 42516)). If there was an applicable NSPS 

emissions limit, then BACT was equal to the NSPS emissions limit. Id. § 52.01(f). 

If there was no applicable NSPS emissions limit, the BACT limit was determined 

on a case-by-case basis. Id.  

In 1977-1979, there were NSPS emissions limits for PM for Portland cement 

plants and Michigan incorporated those limits into the Medusa permit. 40 C.F.R. § 

60.62 (1974) (39 Fed. Reg. at 20793). There was no SO2 NSPS for Portland cement 

plants.9 However, data from EPA’s BACT Clearinghouse demonstrates that the 

250 pounds per hour SO2 limit imposed in Medusa’s permit was consistent with, 

and in fact more stringent than, BACT SO2 limits for Portland Cement plants 
                                                 
9 EPA did not propose an SO2 NSPS for Portland Cement plants until 2008. 73 
Fed. Reg. 34072 (Jun. 16, 2008). 
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permitted at that time. There are two permits in the database for Portland cement 

plants from the 1977-1979 time period. A.R. No. 42, Appx. at 591-616. The first 

permit, issued to Kaiser Cement & Gypsum Corporation on December 26, 1978, 

imposed a BACT limit of 481 pounds of SO2 per hour. Id. at 612-613. The second 

permit, issued to California Portland Cement Company on January 12, 1979, 

imposed a BACT limit of 616 pounds of SO2 per hour. Id. at 591-593.  

This record evidence shows that for all practical purposes, the State 

subjected the 1979 reconstruction not only to NSPS emissions limits, but also to 

emissions limits consistent with PSD BACT requirements. 

II. The Issue Of BART-Eligibility Is Properly Before The Court. 

A. St. Marys And The State’s Letters Addressing BART-Eligibility 
Are Part Of The Record Because EPA Docketed Them. 

In October 2012, St. Marys informed EPA that the Charlevoix plant was not 

BART-eligible. A.R. No. 37, Appx. at 590. Then, St. Marys provided EPA with 

written comments directly addressing BART-eligibility on November 12, 2012. 

A.R. No. 45, Appx. at 478-532. Michigan provided EPA with a letter concluding 

that the Charlevoix plant was not BART-eligible on November 29, 2012. A.R. No. 

48, Appx. at 533-534. EPA docketed both letters. See Dkt. EPA-R05-OAR-2010-

0954, Doc. Nos. 21, 51. Section 307 of the CAA provides that the record on review 

consists of those documents that EPA places on the public docket for the 
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rulemaking. 42 U.S.C. § 7607(d)(7)(A). The issue of BART-eligibility, as 

described in the two letters, is preserved for review.  

B. EPA Had An Independent Duty To Consider BART-Eligibility. 

In order for a challenge to an EPA rule to be preserved for judicial review, 

generally a party must make an objection during the public comment period. See 

42 U.S.C. 7607(d)(7)(B). However, EPA retains the duty to justify a key 

assumption, “even if no one objects to it during the comment period.” Appalachian 

Power Co. v. EPA, 135 F.3d 791, 818 (D.C. Cir. 1998). This is because EPA must 

“examine key assumptions as part of its affirmative burden of promulgating and 

explaining a nonarbitrary, non-capricious rule.” Natural Res. Def. Council v. EPA, 

755 F.3d 1010, 1023 (D.C. Cir. 2014). 

EPA accepted Michigan’s initial conclusion that the Charlevoix plant was 

BART-eligible (which the State later recanted) without independent analysis. EPA 

apparently made no effort to investigate the permit or operational history of the 

Charlevoix plant, despite the fact that its authority to impose BART emissions 

limits is entirely dependent on these facts. This is especially problematic 

considering the State’s cursory treatment of BART-eligibility in its regional haze 

SIP submission. The SIP submission stated: 

The DNRE [i.e., Michigan Department of Natural Resources and 
Environment] identified 35 non-EGU facilities with a total of 84 
emissions units within the state that were potentially subject to BART 
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(i.e., BART-eligible) based on dates of installation and 
commencement of operations (see Table 1 of Appendix 9B).  

 
A.R. No. 10, Appx. at 200. 

 
Table 1 in Appendix 9B listed purported BART-eligible sources in Michigan 

without citation to supporting facts. Id. at 246-248. There is no discussion of when 

the Charlevoix plant went into operation, no discussion of the 1979 reconstruction, 

and no discussion of the permitting history. There was no way that EPA could have 

made a reasoned determination on BART-eligibility by relying wholly on the 

assumptions in the Michigan SIP submission. EPA’s BART regulations require the 

following for SIPs addressing regional haze: “[t]o address the requirements for 

BART, the State must submit an implementation plan containing the following 

plan elements and include documentation for all required analyses: (i) A list of all 

BART-eligible sources within the State. * * *” 40 C.F.R. § 51.308(e) (1). The 

State failed to include “documentation” of its analysis of whether the Charlevoix 

plant was BART-eligible. Moreover, the CAA imposes the same duty on EPA to 

follow the same process and make an explicit BART-eligibility determination 

where EPA imposes a FIP to replace a defective state submission. 42 U.S.C. § 

7491(b)(2)(A). 

This point is underscored by Michigan’s November 29, 2012 letter in which 

it conceded that it did not make the proper investigation into the Charlevoix plant 

permitting history when it initially reviewed it for BART-eligibility. A.R. No. 48, 
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Appx. at 533. This letter alone is sufficient to trigger EPA’s independent duty. See 

Portland Cement Ass’n v. EPA, 665 F.3d 177, 187 (D.C. Cir. 2011) (“agencies 

have an obligation to deal with newly acquired evidence in some reasonable 

fashion…or to reexamine their approaches if a significant factual predicate 

changes”) (internal quotations omitted). After EPA received the November 29 

letter, it should have delayed rulemaking with respect to the Charlevoix plant until 

it investigated the BART-eligibility issue.  

It is no answer that EPA was working under the time constraints of a consent 

decree, entered in Nat’l Parks Conserv. Assoc. v. Jackson, 11-cv-1548, Dkt. No. 

21, (D.C. Cir. Nov. 9, 2011).10 First, St. Marys was not a party to that consent 

decree and should not be prejudiced by a deadline that EPA imposed on itself, 

especially given that the reason for the consent decree was EPA’s failure to act 

promptly to implement the regional haze requirements. Ohio ex rel. Skaggs v. 

Brunner, 549 F.3d 468, 476 (6th Cir. 2008) (“Consent decrees derive their 

authority from the parties’ consent, which permits the parties to give away their 

rights, not the rights of third parties”). Second, the existence of a deadline in a 

consent decree does not dispense with rulemaking requirements. See Portland 

Cement Ass’n, 665 F.3d at 187-188. Third, the consent decree provides that the 

time limitations imposed may be modified (Consent Decree at ¶ 7) and EPA has 

                                                 
10 A copy of the consent decree is attached to this brief. 
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sought and obtained modifications of these limitations over 10 times, including 

three extensions for other aspects of the Michigan rulemaking. See Nat’l Parks 

Conserv. Assoc, 11-cv-1548, Dkt. Nos. 25, 30, 36, 49, 52, 56-58, 61, 64, 67, 70, 

72, 80, 82. The text of the consent decree also provides that it does not alter or 

limit EPA’s discretion to take action on the regional haze plans. Consent Decree at 

¶ 11. EPA cannot rely on the consent decree to dispense with its rulemaking 

obligations.    

C. EPA Had Notice Of The Reconstruction During The Public 
Comment Period. 

Throughout its comments submitted during the public comment period, St. 

Marys made reference to the 1979 reconstruction. A.R. No. 11, Appx. 427, 456, 

476. For example, St. Marys informed EPA that “in 1979, the kiln was shortened 

to just above the bull gear” and that “[i]n the late 1970s the Charlevoix plant was 

converted into a preheater/pre-calciner process.” Id. at 427, 476. Shortening a 

cement kiln and converting to an entirely new process are hardly minor 

construction projects. At the very least, these facts should have caused EPA to 

investigate the 1979 project and determine whether it amounted to a 

reconstruction. 
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D. St. Marys Preserved The BART-Eligibility Issue By Petitioning 
The EPA For Reconsideration.  

Because St. Marys’ November 12 letter and Michigan’s November 29 letter 

were both submitted after the public comment period had closed, in an abundance 

of caution, St. Marys timely filed a petition for reconsideration with EPA. A.R. No. 

49, Appx. at 535-588. The judicial review provisions of the CAA provide that 

where a party raises an objection after the public comment period, it was 

“impracticable” to raise the objection during the public comment period, and the 

objection is of central relevance to the outcome of the rule, then EPA: 

shall convene a proceeding for reconsideration of the rule and provide 
the same procedural rights as would have been afforded had the 
information been available at the time the rule was proposed.  

 
42 U.S.C. § 7607(d)(7)(B). 

 
EPA also must convene a proceeding for reconsideration where an objection 

is of central relevance and the grounds for the objection arose after the period for 

public comment but within the period for judicial review. Id. Both St. Marys’ 

November 12 letter and Michigan’s November 29 letter satisfy these requirements. 

Although EPA denied St. Marys’ petition for reconsideration on procedural 

grounds, it did not contest that the issues raised in the two letters were centrally 

relevant to the Michigan regional haze rule. A.R. No. 50, Appx. at 44-45. Nor 

could EPA defensibly take that position because if the Charlevoix plant is not 
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BART-eligible, then that ends the matter and EPA cannot impose BART emissions 

limits.    

It was impracticable for St. Marys to raise the objections in its November 12 

letter during the public comment period because, initially, Michigan determined 

that existing controls at the Charlevoix plant represented BART, meaning that St. 

Marys would not have had to install any new technological controls or increase 

expenses. A.R. No. 10, Appx. at 206-207. It would have been economically 

irrational for St. Marys to expend resources investigating the BART-eligibility 

issue where Michigan’s proposed BART limits could be met without additional 

investment, especially since St. Marys had only owned the Charlevoix plant since 

2005 and did not have most of the records that would be needed to determine 

whether the plant was BART-eligible. St. Marys also was aware that other cement 

manufacturing plants of approximately the same age as the Charlevoix plant had 

already received BART emissions limits approximately the same as those in the 

Michigan SIP submission.  

St. Marys believed that, once EPA was made aware of the plant-specific 

design limitations at Charlevoix, EPA would recognize (as Michigan had earlier) 

that the current limits for that plant represented a BART level of control. It was not 

until an October 10, 2012 meeting with EPA, after the public comment period had 

closed, that St. Marys realized that EPA was intent on imposing much more 
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stringent limits. As a result, St. Marys reevaluated its entire strategy and 

investigated whether the Charlevoix plant was BART-eligible in the first place. St. 

Marys worked as quickly as it could given the time constraints and informed EPA 

on October 24, 2012 of its preliminary findings. A.R. No. 37, Appx. at 590. 

Michigan’s November 29 letter also meets the statutory requirements to 

trigger a reconsideration proceeding. Michigan’s conclusion that the Charlevoix 

plant is not BART-eligible did not exist until after the public comment period 

expired. St. Marys cannot be prejudiced by failing to raise the State’s facts and 

conclusions in that letter earlier. The November 29 letter is part of the record on 

review. 

E. EPA Is Foreclosed From Asserting That BART-Eligibility Has 
Not Been Preserved.  

The foregoing discussion of preservation should be academic because EPA 

committed to make, and has in fact made, a determination on the question of 

whether the Charlevoix plant is not BART-eligible because it was reconstructed 

after August 7, 1977. In its final rule, EPA stated that it would “carefully review 

the new comments [on BART-eligibility] and take any action warranted.” 77 Fed. 

Reg. at 71537, n.1; A.R. No. 2, Appx. at 5. In its letter denying St. Marys’ petition 

for reconsideration, EPA reiterated that it had “committed in the final rulemaking 

to review the information presented in the November 12, 2012 letter and to take 

any action warranted.” A.R. No. 50, Appx. at 45. And in that denial letter, EPA 
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discussed St. Marys’ arguments, responded, and then denied the petition on 

substantive grounds. Id. at 47-49. This alone is sufficient to preserve the issue for 

judicial review because EPA had the opportunity (over a year) to consider the issue 

and make a determination on the merits, which is the purpose of the CAA’s general 

rule that an objection first must be raised with the agency in order to be preserved 

for review. See 42 U.S.C. 7607(d)(7)(B); North Dakota v. EPA, 730 F.3d 750, 770 

(8th Cir. 2013) cert. denied, 134 S. Ct. 2662 (U.S. 2014). For all of these reasons, 

there is no jurisdictional bar to this Court’s consideration of whether the 1979 

reconstruction renders the Charlevoix plant ineligible for BART emissions limits.  

III. Even If The Charlevoix Plant Is BART-eligible, EPA’s BART NOx 
Emissions Limits Must Be Vacated. 

Assuming the Charlevoix plant is BART-eligible, the BART NOx limits set 

by EPA should be vacated and replaced by those that Michigan had adopted. 

BART limits must be established on a source-specific, case-by-case basis taking 

into account six site-specific factors. 40 C.F.R. § 51.301; 42 U.S.C. § 7491(g)(2).  

Michigan followed the CAA and its regulations; EPA did not.    

EPA discounted actual Charlevoix plant-specific test data demonstrating that 

the Selective Non-Catalytic Reduction (SNCR) technology, upon which EPA 

based its BART limits, would not control NOx to the degree EPA demands at 

Charlevoix. EPA also did not properly account for the Charlevoix plant’s inherent 

design limitations, which prevent effective use of SNCR.  Instead, EPA speculated 
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that better control was possible using SNCR, without any real world examples or 

data to demonstrate that the design limitations on the use of SNCR at Charlevoix 

could be overcome. That approach fails to provide the source-specific, case-by-

case evaluation that must support a BART emissions limit. 

A. Determining BART Requires More Than Simply Applying A 
Percentage Reduction To All Sources. 

EPA’s regulations enumerate six source-specific factors that must be 

evaluated when setting BART limits: 

 The emission limitation must be established, on a case-by-case 
basis, taking into consideration [1] the technology available, [2] 
the costs of compliance, [3] the energy and non-air quality 
environmental impacts of compliance, [4] any pollution control 
equipment in use or in existence at the source, [5] the remaining 
useful life of the source, and [6] the degree of improvement in 
visibility which may reasonably be anticipated to result from the 
use of such technology.  

40 CFR § 51.301; see also 42 U.S.C. § 7491(g)(2). 

EPA acknowledged that such a plant-specific evaluation is required. When 

discussing its reasons for allowing the Lafarge Alpena plant to have much higher 

BART limits than Charlevoix, EPA stated: “With the consideration of source-

specific factors, as required in determining BART at each facility, dissimilarities 

among facilities can yield dissimilarities in control requirements.” 77 Fed. Reg. at 

71538; A.R. No. 2, Appx. at 6. But EPA failed to adhere to that same requirement 

when considering Charlevoix’s inherent limitations. 
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St. Marys acknowledges that design differences among plants could result in 

NOx limits for some of its competitors that were much higher than the 2.8 lbs/ton 

on a 30-day rolling average and 2.4 lbs/ton on a 12-month rolling average limits 

EPA adopted for Charlevoix. St. Marys noted in its comments that EPA recently 

had set: (1) a BART NOx limit of 4.89 lbs/ton for the Lafarge cement plant in 

Alpena, Michigan; (2) a BART NOx limit of 6.5 lbs/ton for the Holcim cement 

plant in Montana; and (3) a BART NOx limit of 8.0 lbs/ton for the Ash Grove 

cement plant in Montana. A.R. No. 11, Appx. at 433.  

But that does not justify EPA’s conclusion that a generic SNCR control 

system would achieve approximately a 50% reduction in NOx emissions from the 

Charlevoix plant, simply because SNCR has achieved such percentage reductions 

at other cement plants. 77 Fed. Reg. at 71540; A.R. No. 2, Appx. at 8. It is 

undisputed that SNCR has achieved such success at a number of plants with high 

emissions rates and design features compatible with effective use of SNCR. As 

noted above, the BART limits set for the Lafarge, Holcim, and Ash Grove plants 

each represented approximately a 50% NOx reduction. Id. As a separate example, 

St. Marys has documented the ability to achieve such significant NOx emissions 

reductions from its own Dixon, Illinois plant. Id. 

Simply because SNCR is effective at other locations does not mean that it 

will achieve the same percentage reductions at Charlevoix. EPA’s analysis ignored 
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the unique, inherent design limitations of the Charlevoix plant and its emissions 

control systems (the fourth BART factor) and the emissions control technology 

that might be employed successfully (the first BART factor).  

B. The Charlevoix Plant’s Design Is Incompatible With Effective 
SNCR Use. 

St. Marys attempted to use SNCR at the Charlevoix plant but that resulted in 

severe plugging of the system and little improvement in NOx control. Upon 

acquisition of the Charlevoix plant in 2005, St. Marys hired DeNox Technology 

(an expert consultant in the control of NOx from cement plants) to assist St. Marys 

in the examination and implementation of an SNCR system. A.R. No. 11, Appx. at 

430. During several short, 10-minute test trials, DeNox experimented with multiple 

configurations, multiple reagent flow rates, and evaluated different operating 

temperature profiles to identify the most effective location and operation of an 

SNCR system. Id. at 447-451. Both St. Marys and DeNox had hoped and expected 

to achieve NOx reductions of about 40 – 60%. Id. at 450. Despite their best efforts, 

the DeNox report concluded: “Overall, SNCR performance was lower than 

expected.  Typically, NOx reduction…is 40-60%; Charlevoix demonstrated 25-

30% [NOx reduction].” Id. The report further concluded that a “20% overall 

reduction can be achieved” at the Charlevoix plant using SNCR. Id. The report 

shows that SNCR will have limited effectiveness at Charlevoix under even the best 

circumstances, when experts are controlling the test sequence. Moreover, the most 
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effective of these test sequences was accompanied by significant ammonia slip to 

the atmosphere, meaning that a significant amount of the ammonia reagent injected 

by the SNCR for NOx control did not react and instead was discharged out of the 

plant’s stack. Id. at 430-432.  

Michigan carefully reviewed the Charlevoix-specific test data and 

operational problems associated with SNCR use and concluded that SNCR was not 

appropriate for the Charlevoix plant A.R. No. 10, Appx. 206-207. By contrast, 

EPA discounted these site-specific test results and failed to cite any real-world data 

or counterexamples of plants where inherent design limitations like those faced at 

Charlevoix had been overcome. Instead, EPA simply speculated that a 50% NOx 

reduction could be achieved by use of SNCR in the current Charlevoix plant 

system. This is contrary to EPA’s regulations which provide that a particular 

control technology cannot support a BART determination where the technology is 

infeasible. 40 C.F.R. Part 51, Appx. Y § IV.D.Step 2. Technology is infeasible 

where “there are unresolvable technical difficulties with applying the control to the 

source (e.g., size of the unit, location of the proposed site, operating problems 

related to specific circumstances of the source, space constraints, reliability, and 

adverse side effects on the rest of the facility).” Id. 

Unfortunately, inherent design limitations of the Charlevoix kiln system that 

make SNCR infeasible are numerous and substantial. SNCR involves injecting 
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ammonia or urea into the exhaust to react with NOx to form nitrogen and water. 

A.R. No. 10, Appx. at 259. The injection must take place at a point where the 

exhaust temperatures are between 1600 and 2000 degrees Fahrenheit , and the 

injected agents must be present at that temperature for a sufficient time to 

achieve the proper reaction. Id. at 264-266. This process is ineffective at 

Charlevoix due to the plant system’s temperature profile, gas retention time, 

geometry, and minor elements in the kiln gases. A.R. No. 11, Appx. at 420, 432-

439, 448, 458. St. Marys provided to EPA site-specific information for the 

Charlevoix plant demonstrating that: (i) the calciner/kiln gases do not reach high 

enough temperatures and are not present for a sufficient period of time (residence 

time) to allow effective SNCR reactions to occur (Id. at 433-435); and (ii) the plant 

has unique system geometry which causes the system to plug when the SNCR is 

used, resulting in shut downs of the entire process and unsafe conditions. Id. at 

420, 432-439, 448, 458. Attempts to use SNCR caused chemical reactions that 

plugged the plant’s flash calcining dry process kiln system. Id. This material 

buildup required shut down of the plant, led to significant downtime, and exposed 

St. Marys’ operating staff to potentially unsafe and dangerous tasks associated with 

clearing the system.  Id. 

Again, EPA could not counter the facts that St. Marys provided. It simply 

speculated that the Charlevoix plant could achieve better NOx control without 
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citing examples of plants with the same design limitations present at the 

Charlevoix plant. This is arbitrary and capricious because EPA failed to “examine 

the relevant data and articulate a satisfactory explanation for its action including a 

rational connection between the facts found and the choice made.” Motor Vehicle 

Mfrs. Ass'n of U.S., 463 U.S. at 43. 

C. EPA’s BART Limits Must Be Vacated.  

Contrary to the “case-by-case” evaluation required by the CAA BART 

program, EPA applied a “one size fits all” approach and merely assumed that 

SNCR would work at Charlevoix because it has been effective at plants with 

different designs elsewhere. EPA failed to support its conclusions with facts 

showing that the inherent design limitations that the Charlevoix plant faces had 

been overcome. These actions were arbitrary and capricious.  

Michigan, on the other hand, had taken all of these individualized plant 

design characteristics into account when it developed BART emissions limits for 

the Charlevoix plant in its SIP. Accordingly, if the Court determines that the 

Charlevoix plant is BART-eligible, EPA’s emissions limits should be vacated and 

replaced by the BART limits that Michigan had adopted in its 2010 SIP. 

CONCLUSION 

The Court should hold that St. Marys’ Charlevoix plant is not BART-

eligible because it was “reconstructed” after August 7, 1977. Accordingly, the 
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emissions limits that EPA imposed should be vacated because they exceed the 

authority granted by the CAA, are not in accordance with law, and are contrary to 

EPA’s implementing regulations. 

Alternatively, if the Court concludes that the Charlevoix plant is BART-

eligible, EPA’s NOx emissions limits should be vacated and replaced by the BART 

limits that Michigan had adopted because EPA arbitrarily and capriciously failed to 

adhere to the CAA’s requirement that BART limits be established on a plant-

specific, case-by-case basis, taking into consideration the design limitations of the 

Charlevoix plant.  
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of air pollutants which emit, or have the po-
tential to emit, one hundred tons per year or 
more of any air pollutant from the following 
types of stationary sources: fossil-fuel fired 
steam electric plants of more than two hun-
dred and fifty million British thermal units 
per hour heat input, coal cleaning plants 
(thermal dryers), kraft pulp mills, Portland 
Cement plants, primary zinc smelters, iron 

and steel mill plants, primary aluminum ore 

reduction plants, primary copper smelters, 

municipal incinerators capable of charging 

more than fifty tons of refuse per day, hydro-

fluoric, sulfuric, and nitric acid plants, petro-

leum refineries, lime plants, phosphate rock 

processing plants, coke oven batteries, sulfur 

recovery plants, carbon black plants (furnace 

process), primary lead smelters, fuel conver-

sion plants, sintering plants, secondary metal 

production facilities, chemical process plants, 

fossil-fuel boilers of more than two hundred 

and fifty million British thermal units per 

hour heat input, petroleum storage and trans-

fer facilities with a capacity exceeding three 

hundred thousand barrels, taconite ore proc-

essing facilities, glass fiber processing plants, 

charcoal production facilities. Such term also 

includes any other source with the potential 

to emit two hundred and fifty tons per year or 

more of any air pollutant. This term shall not 

include new or modified facilities which are 

nonprofit health or education institutions 

which have been exempted by the State. 
(2)(A) The term ‘‘commenced’’ as applied to 

construction of a major emitting facility 

means that the owner or operator has obtained 

all necessary preconstruction approvals or 

permits required by Federal, State, or local 

air pollution emissions and air quality laws or 

regulations and either has (i) begun, or caused 

to begin, a continuous program of physical on- 

site construction of the facility or (ii) entered 

into binding agreements or contractual obliga-

tions, which cannot be canceled or modified 

without substantial loss to the owner or oper-

ator, to undertake a program of construction 

of the facility to be completed within a rea-

sonable time. 
(B) The term ‘‘necessary preconstruction ap-

provals or permits’’ means those permits or 

approvals, required by the permitting author-

ity as a precondition to undertaking any ac-

tivity under clauses (i) or (ii) of subparagraph 

(A) of this paragraph. 
(C) The term ‘‘construction’’ when used in 

connection with any source or facility, in-

cludes the modification (as defined in section 

7411(a) of this title) of any source or facility. 
(3) The term ‘‘best available control tech-

nology’’ means an emission limitation based 

on the maximum degree of reduction of each 

pollutant subject to regulation under this 

chapter emitted from or which results from 

any major emitting facility, which the permit-

ting authority, on a case-by-case basis, taking 

into account energy, environmental, and eco-

nomic impacts and other costs, determines is 

achievable for such facility through applica-

tion of production processes and available 

methods, systems, and techniques, including 

fuel cleaning, clean fuels, or treatment or in-

novative fuel combustion techniques for con-

trol of each such pollutant. In no event shall 

application of ‘‘best available control tech-

nology’’ result in emissions of any pollutants 

which will exceed the emissions allowed by 

any applicable standard established pursuant 

to section 7411 or 7412 of this title. Emissions 

from any source utilizing clean fuels, or any 

other means, to comply with this paragraph 

shall not be allowed to increase above levels 

that would have been required under this para-

graph as it existed prior to November 15, 1990. 

(4) The term ‘‘baseline concentration’’ 

means, with respect to a pollutant, the ambi-

ent concentration levels which exist at the 

time of the first application for a permit in an 

area subject to this part, based on air quality 

data available in the Environmental Protec-

tion Agency or a State air pollution control 

agency and on such monitoring data as the 

permit applicant is required to submit. Such 

ambient concentration levels shall take into 

account all projected emissions in, or which 

may affect, such area from any major emit-

ting facility on which construction com-

menced prior to January 6, 1975, but which has 

not begun operation by the date of the base-

line air quality concentration determination. 

Emissions of sulfur oxides and particulate 

matter from any major emitting facility on 

which construction commenced after January 

6, 1975, shall not be included in the baseline 

and shall be counted against the maximum al-

lowable increases in pollutant concentrations 

established under this part. 

(July 14, 1955, ch. 360, title I, § 169, as added Pub. 

L. 95–95, title I, § 127(a), Aug. 7, 1977, 91 Stat. 740; 

amended Pub. L. 95–190, § 14(a)(54), Nov. 16, 1977, 

91 Stat. 1402; Pub. L. 101–549, title III, § 305(b), 

title IV, § 403(d), Nov. 15, 1990, 104 Stat. 2583, 

2631.) 

AMENDMENTS 

1990—Par. (1). Pub. L. 101–549, § 305(b), struck out ‘‘two 

hundred and’’ after ‘‘municipal incinerators capable of 

charging more than’’. 

Par. (3). Pub. L. 101–549, § 403(d), directed the insertion 

of ‘‘, clean fuels,’’ after ‘‘including fuel cleaning,’’, 

which was executed by making the insertion after ‘‘in-

cluding fuel cleaning’’ to reflect the probable intent of 

Congress, and inserted at end ‘‘Emissions from any 

source utilizing clean fuels, or any other means, to 

comply with this paragraph shall not be allowed to in-

crease above levels that would have been required 

under this paragraph as it existed prior to November 15, 

1990.’’ 

1977—Par. (2)(C). Pub. L. 95–190 added subpar. (C). 

STUDY OF MAJOR EMITTING FACILITIES WITH 

POTENTIAL OF EMITTING 250 TONS PER YEAR 

Section 127(b) of Pub. L. 95–95 directed Administrator, 

within 1 year after Aug. 7, 1977, to report to Congress 

on consequences of that portion of definition of ‘‘major 

emitting facility’’ under this subpart which applies to 

facilities with potential to emit 250 tons per year or 

more. 

SUBPART II—VISIBILITY PROTECTION 

CODIFICATION 

As originally enacted, subpart II of part C of sub-

chapter I of this chapter was added following section 

7478 of this title. Pub. L. 95–190, § 14(a)(53), Nov. 16, 1977, 
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91 Stat. 1402, struck out subpart II and inserted such 

subpart following section 7479 of this title. 

§ 7491. Visibility protection for Federal class I 
areas 

(a) Impairment of visibility; list of areas; study 
and report 

(1) Congress hereby declares as a national goal 

the prevention of any future, and the remedying 

of any existing, impairment of visibility in man-

datory class I Federal areas which impairment 

results from manmade air pollution. 

(2) Not later than six months after August 7, 

1977, the Secretary of the Interior in consulta-

tion with other Federal land managers shall re-

view all mandatory class I Federal areas and 

identify those where visibility is an important 

value of the area. From time to time the Sec-

retary of the Interior may revise such identi-

fications. Not later than one year after August 

7, 1977, the Administrator shall, after consulta-

tion with the Secretary of the Interior, promul-

gate a list of mandatory class I Federal areas in 

which he determines visibility is an important 

value. 

(3) Not later than eighteen months after Au-

gust 7, 1977, the Administrator shall complete a 

study and report to Congress on available meth-

ods for implementing the national goal set forth 

in paragraph (1). Such report shall include rec-

ommendations for— 

(A) methods for identifying, characterizing, 

determining, quantifying, and measuring visi-

bility impairment in Federal areas referred to 

in paragraph (1), and 

(B) modeling techniques (or other methods) 

for determining the extent to which manmade 

air pollution may reasonably be anticipated to 

cause or contribute to such impairment, and 

(C) methods for preventing and remedying 

such manmade air pollution and resulting visi-

bility impairment. 

Such report shall also identify the classes or 

categories of sources and the types of air pollut-

ants which, alone or in conjunction with other 

sources or pollutants, may reasonably be antici-

pated to cause or contribute significantly to im-

pairment of visibility. 

(4) Not later than twenty-four months after 

August 7, 1977, and after notice and public hear-

ing, the Administrator shall promulgate regula-

tions to assure (A) reasonable progress toward 

meeting the national goal specified in paragraph 

(1), and (B) compliance with the requirements of 

this section. 

(b) Regulations 
Regulations under subsection (a)(4) of this sec-

tion shall— 

(1) provide guidelines to the States, taking 

into account the recommendations under sub-

section (a)(3) of this section on appropriate 

techniques and methods for implementing this 

section (as provided in subparagraphs (A) 

through (C) of such subsection (a)(3)), and 

(2) require each applicable implementation 

plan for a State in which any area listed by 

the Administrator under subsection (a)(2) of 

this section is located (or for a State the emis-

sions from which may reasonably be antici-

pated to cause or contribute to any impair-
ment of visibility in any such area) to contain 
such emission limits, schedules of compliance 
and other measures as may be necessary to 
make reasonable progress toward meeting the 
national goal specified in subsection (a) of this 
section, including— 

(A) except as otherwise provided pursuant 
to subsection (c) of this section, a require-
ment that each major stationary source 
which is in existence on August 7, 1977, but 
which has not been in operation for more 
than fifteen years as of such date, and 
which, as determined by the State (or the 
Administrator in the case of a plan promul-
gated under section 7410(c) of this title) 
emits any air pollutant which may reason-
ably be anticipated to cause or contribute to 
any impairment of visibility in any such 
area, shall procure, install, and operate, as 
expeditiously as practicable (and maintain 
thereafter) the best available retrofit tech-
nology, as determined by the State (or the 
Administrator in the case of a plan promul-
gated under section 7410(c) of this title) for 
controlling emissions from such source for 
the purpose of eliminating or reducing any 
such impairment, and 

(B) a long-term (ten to fifteen years) strat-
egy for making reasonable progress toward 
meeting the national goal specified in sub-
section (a) of this section. 

In the case of a fossil-fuel fired generating 
powerplant having a total generating capacity 
in excess of 750 megawatts, the emission limita-
tions required under this paragraph shall be de-
termined pursuant to guidelines, promulgated 
by the Administrator under paragraph (1). 

(c) Exemptions 
(1) The Administrator may, by rule, after no-

tice and opportunity for public hearing, exempt 
any major stationary source from the require-
ment of subsection (b)(2)(A) of this section, upon 
his determination that such source does not or 
will not, by itself or in combination with other 
sources, emit any air pollutant which may rea-
sonably be anticipated to cause or contribute to 
a significant impairment of visibility in any 
mandatory class I Federal area. 

(2) Paragraph (1) of this subsection shall not 
be applicable to any fossil-fuel fired powerplant 
with total design capacity of 750 megawatts or 
more, unless the owner or operator of any such 
plant demonstrates to the satisfaction of the 
Administrator that such powerplant is located 
at such distance from all areas listed by the Ad-
ministrator under subsection (a)(2) of this sec-
tion that such powerplant does not or will not, 
by itself or in combination with other sources, 
emit any air pollutant which may reasonably be 
anticipated to cause or contribute to significant 
impairment of visibility in any such area. 

(3) An exemption under this subsection shall 
be effective only upon concurrence by the appro-
priate Federal land manager or managers with 
the Administrator’s determination under this 
subsection. 

(d) Consultations with appropriate Federal land 
managers 

Before holding the public hearing on the pro-
posed revision of an applicable implementation 
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plan to meet the requirements of this section, 

the State (or the Administrator, in the case of a 

plan promulgated under section 7410(c) of this 

title) shall consult in person with the appro-

priate Federal land manager or managers and 

shall include a summary of the conclusions and 

recommendations of the Federal land managers 

in the notice to the public. 

(e) Buffer zones 
In promulgating regulations under this sec-

tion, the Administrator shall not require the use 

of any automatic or uniform buffer zone or 

zones. 

(f) Nondiscretionary duty 
For purposes of section 7604(a)(2) of this title, 

the meeting of the national goal specified in 

subsection (a)(1) of this section by any specific 

date or dates shall not be considered a ‘‘non-

discretionary duty’’ of the Administrator. 

(g) Definitions 
For the purpose of this section— 

(1) in determining reasonable progress there 

shall be taken into consideration the costs of 

compliance, the time necessary for compli-

ance, and the energy and nonair quality envi-

ronmental impacts of compliance, and the re-

maining useful life of any existing source sub-

ject to such requirements; 

(2) in determining best available retrofit 

technology the State (or the Administrator in 

determining emission limitations which re-

flect such technology) shall take into consid-

eration the costs of compliance, the energy 

and nonair quality environmental impacts of 

compliance, any existing pollution control 

technology in use at the source, the remaining 

useful life of the source, and the degree of im-

provement in visibility which may reasonably 

be anticipated to result from the use of such 

technology; 

(3) the term ‘‘manmade air pollution’’ means 

air pollution which results directly or indi-

rectly from human activities; 

(4) the term ‘‘as expeditiously as prac-

ticable’’ means as expeditiously as practicable 

but in no event later than five years after the 

date of approval of a plan revision under this 

section (or the date of promulgation of such a 

plan revision in the case of action by the Ad-

ministrator under section 7410(c) of this title 

for purposes of this section); 

(5) the term ‘‘mandatory class I Federal 

areas’’ means Federal areas which may not be 

designated as other than class I under this 

part; 

(6) the terms ‘‘visibility impairment’’ and 

‘‘impairment of visibility’’ shall include re-

duction in visual range and atmospheric dis-

coloration; and 

(7) the term ‘‘major stationary source’’ 

means the following types of stationary 

sources with the potential to emit 250 tons or 

more of any pollutant: fossil-fuel fired steam 

electric plants of more than 250 million Brit-

ish thermal units per hour heat input, coal 

cleaning plants (thermal dryers), kraft pulp 

mills, Portland Cement plants, primary zinc 

smelters, iron and steel mill plants, primary 

aluminum ore reduction plants, primary cop-

per smelters, municipal incinerators capable 

of charging more than 250 tons of refuse per 

day, hydrofluoric, sulfuric, and nitric acid 

plants, petroleum refineries, lime plants, phos-

phate rock processing plants, coke oven bat-

teries, sulfur recovery plants, carbon black 

plants (furnace process), primary lead smelt-

ers, fuel conversion plants, sintering plants, 

secondary metal production facilities, chemi-

cal process plants, fossil-fuel boilers of more 

than 250 million British thermal units per 

hour heat input, petroleum storage and trans-

fer facilities with a capacity exceeding 300,000 

barrels, taconite ore processing facilities, 

glass fiber processing plants, charcoal produc-

tion facilities. 

(July 14, 1955, ch. 360, title I, § 169A, as added 

Pub. L. 95–95, title I, § 128, Aug. 7, 1977, 91 Stat. 

742.) 

EFFECTIVE DATE 

Subpart effective Aug. 7, 1977, except as otherwise ex-

pressly provided, see section 406(d) of Pub. L. 95–95, set 

out as an Effective Date of 1977 Amendment note under 

section 7401 of this title. 

§ 7492. Visibility 

(a) Studies 
(1) The Administrator, in conjunction with the 

National Park Service and other appropriate 

Federal agencies, shall conduct research to iden-

tify and evaluate sources and source regions of 

both visibility impairment and regions that pro-

vide predominantly clean air in class I areas. A 

total of $8,000,000 per year for 5 years is author-

ized to be appropriated for the Environmental 

Protection Agency and the other Federal agen-

cies to conduct this research. The research shall 

include— 

(A) expansion of current visibility related 

monitoring in class I areas; 

(B) assessment of current sources of visi-

bility impairing pollution and clean air cor-

ridors; 

(C) adaptation of regional air quality models 

for the assessment of visibility; 

(D) studies of atmospheric chemistry and 

physics of visibility. 

(2) Based on the findings available from the re-

search required in subsection (a)(1) of this sec-

tion as well as other available scientific and 

technical data, studies, and other available in-

formation pertaining to visibility source-recep-

tor relationships, the Administrator shall con-

duct an assessment and evaluation that identi-

fies, to the extent possible, sources and source 

regions of visibility impairment including natu-

ral sources as well as source regions of clear air 

for class I areas. The Administrator shall 

produce interim findings from this study within 

3 years after November 15, 1990. 

(b) Impacts of other provisions 
Within 24 months after November 15, 1990, the 

Administrator shall conduct an assessment of 

the progress and improvements in visibility in 

class I areas that are likely to result from the 

implementation of the provisions of the Clean 

Air Act Amendments of 1990 other than the pro-

visions of this section. Every 5 years thereafter 
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the Administrator shall conduct an assessment 

of actual progress and improvement in visibility 

in class I areas. The Administrator shall prepare 

a written report on each assessment and trans-

mit copies of these reports to the appropriate 

committees of Congress. 

(c) Establishment of visibility transport regions 
and commissions 

(1) Authority to establish visibility transport 
regions 

Whenever, upon the Administrator’s motion 

or by petition from the Governors of at least 

two affected States, the Administrator has 

reason to believe that the current or projected 

interstate transport of air pollutants from one 

or more States contributes significantly to 

visibility impairment in class I areas located 

in the affected States, the Administrator may 

establish a transport region for such pollut-

ants that includes such States. The Adminis-

trator, upon the Administrator’s own motion 

or upon petition from the Governor of any af-

fected State, or upon the recommendations of 

a transport commission established under sub-

section (b) of this section 1 may— 

(A) add any State or portion of a State to 

a visibility transport region when the Ad-

ministrator determines that the interstate 

transport of air pollutants from such State 

significantly contributes to visibility im-

pairment in a class I area located within the 

transport region, or 

(B) remove any State or portion of a State 

from the region whenever the Administrator 

has reason to believe that the control of 

emissions in that State or portion of the 

State pursuant to this section will not sig-

nificantly contribute to the protection or 

enhancement of visibility in any class I area 

in the region. 

(2) Visibility transport commissions 
Whenever the Administrator establishes a 

transport region under subsection (c)(1) of this 

section, the Administrator shall establish a 

transport commission comprised of (as a mini-

mum) each of the following members: 

(A) the Governor of each State in the Visi-

bility Transport Region, or the Governor’s 

designee; 

(B) The 2 Administrator or the Administra-

tor’s designee; and 

(C) A 2 representative of each Federal agen-

cy charged with the direct management of 

each class I area or areas within the Visi-

bility Transport Region. 

(3) Ex officio members 
All representatives of the Federal Govern-

ment shall be ex officio members. 

(4) Federal Advisory Committee Act 
The visibility transport commissions shall 

be exempt from the requirements of the Fed-

eral Advisory Committee Act [5 U.S.C. App.]. 

(d) Duties of visibility transport commissions 
A Visibility Transport Commission— 

(1) shall assess the scientific and technical 

data, studies, and other currently available in-

formation, including studies conducted pursu-

ant to subsection (a)(1) of this section, per-

taining to adverse impacts on visibility from 

potential or projected growth in emissions 

from sources located in the Visibility Trans-

port Region; and 
(2) shall, within 4 years of establishment, 

issue a report to the Administrator rec-

ommending what measures, if any, should be 

taken under this chapter to remedy such ad-

verse impacts. The report required by this sub-

section shall address at least the following 

measures: 
(A) the establishment of clean air cor-

ridors, in which additional restrictions on 

increases in emissions may be appropriate to 

protect visibility in affected class I areas; 
(B) the imposition of the requirements of 

part D of this subchapter affecting the con-

struction of new major stationary sources or 

major modifications to existing sources in 

such clean air corridors specifically includ-

ing the alternative siting analysis provisions 

of section 7503(a)(5) of this title; and 
(C) the promulgation of regulations under 

section 7491 of this title to address long 

range strategies for addressing regional haze 

which impairs visibility in affected class I 

areas. 

(e) Duties of Administrator 
(1) The Administrator shall, taking into ac-

count the studies pursuant to subsection (a)(1) 

of this section and the reports pursuant to sub-

section (d)(2) of this section and any other rel-

evant information, within eighteen months of 

receipt of the report referred to in subsection 

(d)(2) of this section, carry out the Administra-

tor’s regulatory responsibilities under section 

7491 of this title, including criteria for measur-

ing ‘‘reasonable progress’’ toward the national 

goal. 
(2) Any regulations promulgated under section 

7491 of this title pursuant to this subsection 

shall require affected States to revise within 12 

months their implementation plans under sec-

tion 7410 of this title to contain such emission 

limits, schedules of compliance, and other meas-

ures as may be necessary to carry out regula-

tions promulgated pursuant to this subsection. 

(f) Grand Canyon visibility transport commission 
The Administrator pursuant to subsection 

(c)(1) of this section shall, within 12 months, es-

tablish a visibility transport commission for the 

region affecting the visibility of the Grand Can-

yon National Park. 

(July 14, 1955, ch. 360, title I, § 169B, as added 

Pub. L. 101–549, title VIII, § 816, Nov. 15, 1990, 104 

Stat. 2695.) 

REFERENCES IN TEXT 

The Clean Air Act Amendments of 1990, referred to in 

subsec. (b), probably means Pub. L. 101–549, Nov. 15, 

1990, 104 Stat. 2399. For complete classification of this 

Act to the Code, see Short Title note set out under sec-

tion 7401 of this title and Tables. 
The Federal Advisory Committee Act, referred to in 

subsec. (c)(4), is Pub. L. 92–463, Oct. 6, 1972, 86 Stat. 770, 

as amended, which is set out in the Appendix to Title 

5, Government Organization and Employees. 
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emption shall (A) promptly notify the Administrator of 

such exemption and the justification therefor; (B) re-

view the necessity for each such exemption annually; 

and (C) report to the Administrator annually all such 

exemptions in effect. Exemptions granted pursuant to 

this section shall be for a period not to exceed one year. 

Additional exemptions may be granted for periods not 

to exceed one year upon the making of a new deter-

mination by the head of the Federal agency concerned. 
(2) The Administrator may, by rule or regulation, ex-

empt any or all Federal agencies from any or all of the 

provisions of this Order with respect to any class or 

classes of contracts, grants, or loans, which (A) involve 

less than specified dollar amounts, or (B) have a mini-

mal potential impact upon the environment, or (C) in-

volve persons who are not prime contractors or direct 

recipients of Federal assistance by way of contracts, 

grants, or loans. 
(b) Federal agencies shall reconsider any exemption 

granted under subsection (a) whenever requested to do 

so by the Administrator. 
(c) The Administrator shall annually notify the 

President and the Congress of all exemptions granted, 

or in effect, under this Order during the preceding year. 
SEC. 9. Related Actions. The imposition of any sanc-

tion or penalty under or pursuant to this Order shall 

not relieve any person of any legal duty to comply with 

any provisions of the Air Act or the Water Act. 
SEC. 10. Applicability. This Order shall not apply to 

contracts, grants, or loans involving the use of facili-

ties located outside the United States. 
SEC. 11. Uniformity. Rules, regulations, standards, and 

guidelines issued pursuant to this order and section 508 

of the Water Act [33 U.S.C. 1368] shall, to the maximum 

extent feasible, be uniform with regulations issued pur-

suant to this order, Executive Order No. 11602 of June 

29, 1971 [formerly set out above], and section 306 of the 

Air Act [this section]. 
SEC. 12. Order Superseded. Executive Order No. 11602 of 

June 29, 1971, is hereby superseded. 

RICHARD NIXON. 

§ 7607. Administrative proceedings and judicial 
review 

(a) Administrative subpenas; confidentiality; wit-
nesses 

In connection with any determination under 

section 7410(f) of this title, or for purposes of ob-

taining information under section 7521(b)(4) 1 or 

7545(c)(3) of this title, any investigation, mon-

itoring, reporting requirement, entry, compli-

ance inspection, or administrative enforcement 

proceeding under the 2 chapter (including but 

not limited to section 7413, section 7414, section 

7420, section 7429, section 7477, section 7524, sec-

tion 7525, section 7542, section 7603, or section 

7606 of this title),,3 the Administrator may issue 

subpenas for the attendance and testimony of 

witnesses and the production of relevant papers, 

books, and documents, and he may administer 

oaths. Except for emission data, upon a showing 

satisfactory to the Administrator by such owner 

or operator that such papers, books, documents, 

or information or particular part thereof, if 

made public, would divulge trade secrets or se-

cret processes of such owner or operator, the Ad-

ministrator shall consider such record, report, 

or information or particular portion thereof 

confidential in accordance with the purposes of 

section 1905 of title 18, except that such paper, 

book, document, or information may be dis-

closed to other officers, employees, or author-
ized representatives of the United States con-

cerned with carrying out this chapter, to per-

sons carrying out the National Academy of Sci-

ences’ study and investigation provided for in 

section 7521(c) of this title, or when relevant in 

any proceeding under this chapter. Witnesses 

summoned shall be paid the same fees and mile-

age that are paid witnesses in the courts of the 

United States. In case of contumacy or refusal 

to obey a subpena served upon any person under 

this subparagraph,4 the district court of the 

United States for any district in which such per-

son is found or resides or transacts business, 

upon application by the United States and after 

notice to such person, shall have jurisdiction to 

issue an order requiring such person to appear 

and give testimony before the Administrator to 

appear and produce papers, books, and docu-

ments before the Administrator, or both, and 

any failure to obey such order of the court may 

be punished by such court as a contempt there-

of. 

(b) Judicial review 
(1) A petition for review of action of the Ad-

ministrator in promulgating any national pri-

mary or secondary ambient air quality stand-

ard, any emission standard or requirement 

under section 7412 of this title, any standard of 

performance or requirement under section 7411 

of this title,,3 any standard under section 7521 of 

this title (other than a standard required to be 

prescribed under section 7521(b)(1) of this title), 

any determination under section 7521(b)(5) 1 of 

this title, any control or prohibition under sec-

tion 7545 of this title, any standard under sec-

tion 7571 of this title, any rule issued under sec-

tion 7413, 7419, or under section 7420 of this title, 

or any other nationally applicable regulations 

promulgated, or final action taken, by the Ad-

ministrator under this chapter may be filed only 

in the United States Court of Appeals for the 

District of Columbia. A petition for review of 

the Administrator’s action in approving or pro-

mulgating any implementation plan under sec-

tion 7410 of this title or section 7411(d) of this 

title, any order under section 7411(j) of this title, 

under section 7412 of this title, under section 

7419 of this title, or under section 7420 of this 

title, or his action under section 

1857c–10(c)(2)(A), (B), or (C) of this title (as in ef-

fect before August 7, 1977) or under regulations 

thereunder, or revising regulations for enhanced 

monitoring and compliance certification pro-

grams under section 7414(a)(3) of this title, or 

any other final action of the Administrator 

under this chapter (including any denial or dis-

approval by the Administrator under subchapter 

I of this chapter) which is locally or regionally 

applicable may be filed only in the United 

States Court of Appeals for the appropriate cir-

cuit. Notwithstanding the preceding sentence a 

petition for review of any action referred to in 

such sentence may be filed only in the United 

States Court of Appeals for the District of Co-

lumbia if such action is based on a determina-

tion of nationwide scope or effect and if in tak-

ing such action the Administrator finds and pub-
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lishes that such action is based on such a deter-

mination. Any petition for review under this 

subsection shall be filed within sixty days from 

the date notice of such promulgation, approval, 

or action appears in the Federal Register, except 

that if such petition is based solely on grounds 

arising after such sixtieth day, then any peti-

tion for review under this subsection shall be 

filed within sixty days after such grounds arise. 

The filing of a petition for reconsideration by 

the Administrator of any otherwise final rule or 

action shall not affect the finality of such rule 

or action for purposes of judicial review nor ex-

tend the time within which a petition for judi-

cial review of such rule or action under this sec-

tion may be filed, and shall not postpone the ef-

fectiveness of such rule or action. 

(2) Action of the Administrator with respect to 

which review could have been obtained under 

paragraph (1) shall not be subject to judicial re-

view in civil or criminal proceedings for enforce-

ment. Where a final decision by the Adminis-

trator defers performance of any nondiscretion-

ary statutory action to a later time, any person 

may challenge the deferral pursuant to para-

graph (1). 

(c) Additional evidence 
In any judicial proceeding in which review is 

sought of a determination under this chapter re-

quired to be made on the record after notice and 

opportunity for hearing, if any party applies to 

the court for leave to adduce additional evi-

dence, and shows to the satisfaction of the court 

that such additional evidence is material and 

that there were reasonable grounds for the fail-

ure to adduce such evidence in the proceeding 

before the Administrator, the court may order 

such additional evidence (and evidence in rebut-

tal thereof) to be taken before the Adminis-

trator, in such manner and upon such terms and 

conditions as to 5 the court may deem proper. 

The Administrator may modify his findings as 

to the facts, or make new findings, by reason of 

the additional evidence so taken and he shall 

file such modified or new findings, and his rec-

ommendation, if any, for the modification or 

setting aside of his original determination, with 

the return of such additional evidence. 

(d) Rulemaking 
(1) This subsection applies to— 

(A) the promulgation or revision of any na-

tional ambient air quality standard under sec-

tion 7409 of this title, 

(B) the promulgation or revision of an imple-

mentation plan by the Administrator under 

section 7410(c) of this title, 

(C) the promulgation or revision of any 

standard of performance under section 7411 of 

this title, or emission standard or limitation 

under section 7412(d) of this title, any standard 

under section 7412(f) of this title, or any regu-

lation under section 7412(g)(1)(D) and (F) of 

this title, or any regulation under section 

7412(m) or (n) of this title, 

(D) the promulgation of any requirement for 

solid waste combustion under section 7429 of 

this title, 

(E) the promulgation or revision of any reg-

ulation pertaining to any fuel or fuel additive 

under section 7545 of this title, 
(F) the promulgation or revision of any air-

craft emission standard under section 7571 of 

this title, 
(G) the promulgation or revision of any reg-

ulation under subchapter IV–A of this chapter 

(relating to control of acid deposition), 
(H) promulgation or revision of regulations 

pertaining to primary nonferrous smelter or-

ders under section 7419 of this title (but not in-

cluding the granting or denying of any such 

order), 
(I) promulgation or revision of regulations 

under subchapter VI of this chapter (relating 

to stratosphere and ozone protection), 
(J) promulgation or revision of regulations 

under part C of subchapter I of this chapter 

(relating to prevention of significant deterio-

ration of air quality and protection of 

visibility), 
(K) promulgation or revision of regulations 

under section 7521 of this title and test proce-

dures for new motor vehicles or engines under 

section 7525 of this title, and the revision of a 

standard under section 7521(a)(3) of this title, 
(L) promulgation or revision of regulations 

for noncompliance penalties under section 7420 

of this title, 
(M) promulgation or revision of any regula-

tions promulgated under section 7541 of this 

title (relating to warranties and compliance 

by vehicles in actual use), 
(N) action of the Administrator under sec-

tion 7426 of this title (relating to interstate 

pollution abatement), 
(O) the promulgation or revision of any reg-

ulation pertaining to consumer and commer-

cial products under section 7511b(e) of this 

title, 
(P) the promulgation or revision of any reg-

ulation pertaining to field citations under sec-

tion 7413(d)(3) of this title, 
(Q) the promulgation or revision of any reg-

ulation pertaining to urban buses or the clean- 

fuel vehicle, clean-fuel fleet, and clean fuel 

programs under part C of subchapter II of this 

chapter, 
(R) the promulgation or revision of any reg-

ulation pertaining to nonroad engines or 

nonroad vehicles under section 7547 of this 

title, 
(S) the promulgation or revision of any regu-

lation relating to motor vehicle compliance 

program fees under section 7552 of this title, 
(T) the promulgation or revision of any reg-

ulation under subchapter IV–A of this chapter 

(relating to acid deposition), 
(U) the promulgation or revision of any reg-

ulation under section 7511b(f) of this title per-

taining to marine vessels, and 
(V) such other actions as the Administrator 

may determine. 

The provisions of section 553 through 557 and 

section 706 of title 5 shall not, except as ex-

pressly provided in this subsection, apply to ac-

tions to which this subsection applies. This sub-

section shall not apply in the case of any rule or 

circumstance referred to in subparagraphs (A) or 

(B) of subsection 553(b) of title 5. 
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(2) Not later than the date of proposal of any 
action to which this subsection applies, the Ad-
ministrator shall establish a rulemaking docket 
for such action (hereinafter in this subsection 
referred to as a ‘‘rule’’). Whenever a rule applies 
only within a particular State, a second (iden-
tical) docket shall be simultaneously estab-
lished in the appropriate regional office of the 
Environmental Protection Agency. 

(3) In the case of any rule to which this sub-
section applies, notice of proposed rulemaking 
shall be published in the Federal Register, as 
provided under section 553(b) of title 5, shall be 
accompanied by a statement of its basis and 
purpose and shall specify the period available 
for public comment (hereinafter referred to as 
the ‘‘comment period’’). The notice of proposed 
rulemaking shall also state the docket number, 

the location or locations of the docket, and the 

times it will be open to public inspection. The 

statement of basis and purpose shall include a 

summary of— 
(A) the factual data on which the proposed 

rule is based; 
(B) the methodology used in obtaining the 

data and in analyzing the data; and 
(C) the major legal interpretations and pol-

icy considerations underlying the proposed 

rule. 

The statement shall also set forth or summarize 

and provide a reference to any pertinent find-

ings, recommendations, and comments by the 

Scientific Review Committee established under 

section 7409(d) of this title and the National 

Academy of Sciences, and, if the proposal differs 

in any important respect from any of these rec-

ommendations, an explanation of the reasons for 

such differences. All data, information, and doc-

uments referred to in this paragraph on which 

the proposed rule relies shall be included in the 

docket on the date of publication of the pro-

posed rule. 
(4)(A) The rulemaking docket required under 

paragraph (2) shall be open for inspection by the 

public at reasonable times specified in the no-

tice of proposed rulemaking. Any person may 

copy documents contained in the docket. The 

Administrator shall provide copying facilities 

which may be used at the expense of the person 

seeking copies, but the Administrator may 

waive or reduce such expenses in such instances 

as the public interest requires. Any person may 

request copies by mail if the person pays the ex-

penses, including personnel costs to do the copy-

ing. 
(B)(i) Promptly upon receipt by the agency, all 

written comments and documentary informa-

tion on the proposed rule received from any per-

son for inclusion in the docket during the com-

ment period shall be placed in the docket. The 

transcript of public hearings, if any, on the pro-

posed rule shall also be included in the docket 

promptly upon receipt from the person who 

transcribed such hearings. All documents which 

become available after the proposed rule has 

been published and which the Administrator de-

termines are of central relevance to the rule-

making shall be placed in the docket as soon as 

possible after their availability. 
(ii) The drafts of proposed rules submitted by 

the Administrator to the Office of Management 

and Budget for any interagency review process 
prior to proposal of any such rule, all documents 
accompanying such drafts, and all written com-
ments thereon by other agencies and all written 
responses to such written comments by the Ad-
ministrator shall be placed in the docket no 
later than the date of proposal of the rule. The 
drafts of the final rule submitted for such review 
process prior to promulgation and all such writ-
ten comments thereon, all documents accom-
panying such drafts, and written responses 
thereto shall be placed in the docket no later 
than the date of promulgation. 

(5) In promulgating a rule to which this sub-
section applies (i) the Administrator shall allow 
any person to submit written comments, data, 
or documentary information; (ii) the Adminis-
trator shall give interested persons an oppor-
tunity for the oral presentation of data, views, 
or arguments, in addition to an opportunity to 
make written submissions; (iii) a transcript 
shall be kept of any oral presentation; and (iv) 
the Administrator shall keep the record of such 
proceeding open for thirty days after completion 
of the proceeding to provide an opportunity for 
submission of rebuttal and supplementary infor-
mation. 

(6)(A) The promulgated rule shall be accom-
panied by (i) a statement of basis and purpose 
like that referred to in paragraph (3) with re-
spect to a proposed rule and (ii) an explanation 
of the reasons for any major changes in the pro-
mulgated rule from the proposed rule. 

(B) The promulgated rule shall also be accom-
panied by a response to each of the significant 
comments, criticisms, and new data submitted 
in written or oral presentations during the com-
ment period. 

(C) The promulgated rule may not be based (in 
part or whole) on any information or data which 
has not been placed in the docket as of the date 
of such promulgation. 

(7)(A) The record for judicial review shall con-
sist exclusively of the material referred to in 
paragraph (3), clause (i) of paragraph (4)(B), and 
subparagraphs (A) and (B) of paragraph (6). 

(B) Only an objection to a rule or procedure 
which was raised with reasonable specificity 
during the period for public comment (including 
any public hearing) may be raised during judi-
cial review. If the person raising an objection 
can demonstrate to the Administrator that it 
was impracticable to raise such objection within 
such time or if the grounds for such objection 
arose after the period for public comment (but 
within the time specified for judicial review) 
and if such objection is of central relevance to 
the outcome of the rule, the Administrator shall 
convene a proceeding for reconsideration of the 
rule and provide the same procedural rights as 
would have been afforded had the information 
been available at the time the rule was pro-
posed. If the Administrator refuses to convene 
such a proceeding, such person may seek review 
of such refusal in the United States court of ap-
peals for the appropriate circuit (as provided in 
subsection (b) of this section). Such reconsider-
ation shall not postpone the effectiveness of the 
rule. The effectiveness of the rule may be stayed 
during such reconsideration, however, by the 
Administrator or the court for a period not to 
exceed three months. 
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(8) The sole forum for challenging procedural 

determinations made by the Administrator 

under this subsection shall be in the United 

States court of appeals for the appropriate cir-

cuit (as provided in subsection (b) of this sec-

tion) at the time of the substantive review of 

the rule. No interlocutory appeals shall be per-

mitted with respect to such procedural deter-

minations. In reviewing alleged procedural er-

rors, the court may invalidate the rule only if 

the errors were so serious and related to matters 

of such central relevance to the rule that there 

is a substantial likelihood that the rule would 

have been significantly changed if such errors 

had not been made. 

(9) In the case of review of any action of the 

Administrator to which this subsection applies, 

the court may reverse any such action found to 

be— 

(A) arbitrary, capricious, an abuse of discre-

tion, or otherwise not in accordance with law; 

(B) contrary to constitutional right, power, 

privilege, or immunity; 

(C) in excess of statutory jurisdiction, au-

thority, or limitations, or short of statutory 

right; or 

(D) without observance of procedure re-

quired by law, if (i) such failure to observe 

such procedure is arbitrary or capricious, (ii) 

the requirement of paragraph (7)(B) has been 

met, and (iii) the condition of the last sen-

tence of paragraph (8) is met. 

(10) Each statutory deadline for promulgation 

of rules to which this subsection applies which 

requires promulgation less than six months 

after date of proposal may be extended to not 

more than six months after date of proposal by 

the Administrator upon a determination that 

such extension is necessary to afford the public, 

and the agency, adequate opportunity to carry 

out the purposes of this subsection. 

(11) The requirements of this subsection shall 

take effect with respect to any rule the proposal 

of which occurs after ninety days after August 7, 

1977. 

(e) Other methods of judicial review not author-
ized 

Nothing in this chapter shall be construed to 

authorize judicial review of regulations or or-

ders of the Administrator under this chapter, ex-

cept as provided in this section. 

(f) Costs 
In any judicial proceeding under this section, 

the court may award costs of litigation (includ-

ing reasonable attorney and expert witness fees) 

whenever it determines that such award is ap-

propriate. 

(g) Stay, injunction, or similar relief in proceed-
ings relating to noncompliance penalties 

In any action respecting the promulgation of 

regulations under section 7420 of this title or the 

administration or enforcement of section 7420 of 

this title no court shall grant any stay, injunc-

tive, or similar relief before final judgment by 

such court in such action. 

(h) Public participation 
It is the intent of Congress that, consistent 

with the policy of subchapter II of chapter 5 of 

title 5, the Administrator in promulgating any 
regulation under this chapter, including a regu-
lation subject to a deadline, shall ensure a rea-
sonable period for public participation of at 
least 30 days, except as otherwise expressly pro-
vided in section 6 7407(d), 7502(a), 7511(a) and (b), 

and 7512(a) and (b) of this title. 

(July 14, 1955, ch. 360, title III, § 307, as added 

Pub. L. 91–604, § 12(a), Dec. 31, 1970, 84 Stat. 1707; 

amended Pub. L. 92–157, title III, § 302(a), Nov. 18, 

1971, 85 Stat. 464; Pub. L. 93–319, § 6(c), June 22, 

1974, 88 Stat. 259; Pub. L. 95–95, title III, §§ 303(d), 

305(a), (c), (f)–(h), Aug. 7, 1977, 91 Stat. 772, 776, 

777; Pub. L. 95–190, § 14(a)(79), (80), Nov. 16, 1977, 

91 Stat. 1404; Pub. L. 101–549, title I, §§ 108(p), 

110(5), title III, § 302(g), (h), title VII, §§ 702(c), 

703, 706, 707(h), 710(b), Nov. 15, 1990, 104 Stat. 2469, 

2470, 2574, 2681–2684.) 

REFERENCES IN TEXT 

Section 7521(b)(4) of this title, referred to in subsec. 

(a), was repealed by Pub. L. 101–549, title II, § 230(2), 

Nov. 15, 1990, 104 Stat. 2529. 
Section 7521(b)(5) of this title, referred to in subsec. 

(b)(1), was repealed by Pub. L. 101–549, title II, § 230(3), 

Nov. 15, 1990, 104 Stat. 2529. 
Section 1857c–10(c)(2)(A), (B), or (C) of this title (as in 

effect before August 7, 1977), referred to in subsec. 

(b)(1), was in the original ‘‘section 119(c)(2)(A), (B), or 

(C) (as in effect before the date of enactment of the 

Clean Air Act Amendments of 1977)’’, meaning section 

119 of act July 14, 1955, ch. 360, title I, as added June 22, 

1974, Pub. L. 93–319, § 3, 88 Stat. 248, (which was classi-

fied to section 1857c–10 of this title) as in effect prior to 

the enactment of Pub. L. 95–95, Aug. 7, 1977, 91 Stat. 691, 

effective Aug. 7, 1977. Section 112(b)(1) of Pub. L. 95–95 

repealed section 119 of act July 14, 1955, ch. 360, title I, 

as added by Pub. L. 93–319, and provided that all ref-

erences to such section 119 in any subsequent enact-

ment which supersedes Pub. L. 93–319 shall be construed 

to refer to section 113(d) of the Clean Air Act and to 

paragraph (5) thereof in particular which is classified 

to subsec. (d)(5) of section 7413 of this title. Section 

7413(d) of this title was subsequently amended gener-

ally by Pub. L. 101–549, title VII, § 701, Nov. 15, 1990, 104 

Stat. 2672, and, as so amended, no longer relates to 

final compliance orders. Section 117(b) of Pub. L. 95–95 

added a new section 119 of act July 14, 1955, which is 

classified to section 7419 of this title. 
Part C of subchapter I of this chapter, referred to in 

subsec. (d)(1)(J), was in the original ‘‘subtitle C of title 

I’’, and was translated as reading ‘‘part C of title I’’ to 

reflect the probable intent of Congress, because title I 

does not contain subtitles. 

CODIFICATION 

In subsec. (h), ‘‘subchapter II of chapter 5 of title 5’’ 

was substituted for ‘‘the Administrative Procedures 

Act’’ on authority of Pub. L. 89–554, § 7(b), Sept. 6, 1966, 

80 Stat. 631, the first section of which enacted Title 5, 

Government Organization and Employees. 
Section was formerly classified to section 1857h–5 of 

this title. 

PRIOR PROVISIONS 

A prior section 307 of act July 14, 1955, was renum-

bered section 314 by Pub. L. 91–604 and is classified to 

section 7614 of this title. 
Another prior section 307 of act July 14, 1955, ch. 360, 

title III, formerly § 14, as added Dec. 17, 1963, Pub. L. 

88–206, § 1, 77 Stat. 401, was renumbered section 307 by 

Pub. L. 89–272, renumbered section 310 by Pub. L. 90–148, 

and renumbered section 317 by Pub. L. 91–604, and is set 

out as a Short Title note under section 7401 of this 

title. 
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AMENDMENTS 

1990—Subsec. (a). Pub. L. 101–549, § 703, struck out par. 

(1) designation at beginning, inserted provisions au-

thorizing issuance of subpoenas and administration of 

oaths for purposes of investigations, monitoring, re-

porting requirements, entries, compliance inspections, 

or administrative enforcement proceedings under this 

chapter, and struck out ‘‘or section 7521(b)(5)’’ after 

‘‘section 7410(f)’’. 

Subsec. (b)(1). Pub. L. 101–549, § 706(2), which directed 

amendment of second sentence by striking ‘‘under sec-

tion 7413(d) of this title’’ immediately before ‘‘under 

section 7419 of this title’’, was executed by striking 

‘‘under section 7413(d) of this title,’’ before ‘‘under sec-

tion 7419 of this title’’, to reflect the probable intent of 

Congress. 

Pub. L. 101–549, § 706(1), inserted at end: ‘‘The filing of 

a petition for reconsideration by the Administrator of 

any otherwise final rule or action shall not affect the 

finality of such rule or action for purposes of judicial 

review nor extend the time within which a petition for 

judicial review of such rule or action under this section 

may be filed, and shall not postpone the effectiveness 

of such rule or action.’’ 

Pub. L. 101–549, § 702(c), inserted ‘‘or revising regula-

tions for enhanced monitoring and compliance certifi-

cation programs under section 7414(a)(3) of this title,’’ 

before ‘‘or any other final action of the Adminis-

trator’’. 

Pub. L. 101–549, § 302(g), substituted ‘‘section 7412’’ for 

‘‘section 7412(c)’’. 

Subsec. (b)(2). Pub. L. 101–549, § 707(h), inserted sen-

tence at end authorizing challenge to deferrals of per-

formance of nondiscretionary statutory actions. 

Subsec. (d)(1)(C). Pub. L. 101–549, § 110(5)(A), amended 

subpar. (C) generally. Prior to amendment, subpar. (C) 

read as follows: ‘‘the promulgation or revision of any 

standard of performance under section 7411 of this title 

or emission standard under section 7412 of this title,’’. 

Subsec. (d)(1)(D), (E). Pub. L. 101–549, § 302(h), added 

subpar. (D) and redesignated former subpar. (D) as (E). 

Former subpar. (E) redesignated (F). 

Subsec. (d)(1)(F). Pub. L. 101–549, § 302(h), redesignated 

subpar. (E) as (F). Former subpar. (F) redesignated (G). 

Pub. L. 101–549, § 110(5)(B), amended subpar. (F) gener-

ally. Prior to amendment, subpar. (F) read as follows: 

‘‘promulgation or revision of regulations pertaining to 

orders for coal conversion under section 7413(d)(5) of 

this title (but not including orders granting or denying 

any such orders),’’. 

Subsec. (d)(1)(G), (H). Pub. L. 101–549, § 302(h), redesig-

nated subpars. (F) and (G) as (G) and (H), respectively. 

Former subpar. (H) redesignated (I). 

Subsec. (d)(1)(I). Pub. L. 101–549, § 710(b), which di-

rected that subpar. (H) be amended by substituting 

‘‘subchapter VI of this chapter’’ for ‘‘part B of sub-

chapter I of this chapter’’, was executed by making the 

substitution in subpar. (I), to reflect the probable in-

tent of Congress and the intervening redesignation of 

subpar. (H) as (I) by Pub. L. 101–549, § 302(h), see below. 

Pub. L. 101–549, § 302(h), redesignated subpar. (H) as 

(I). Former subpar. (I) redesignated (J). 

Subsec. (d)(1)(J) to (M). Pub. L. 101–549, § 302(h), redes-

ignated subpars. (I) to (L) as (J) to (M), respectively. 

Former subpar. (M) redesignated (N). 

Subsec. (d)(1)(N). Pub. L. 101–549, § 302(h), redesignated 

subpar. (M) as (N). Former subpar. (N) redesignated (O). 

Pub. L. 101–549, § 110(5)(C), added subpar. (N) and re-

designated former subpar. (N) as (U). 

Subsec. (d)(1)(O) to (T). Pub. L. 101–549, § 302(h), redes-

ignated subpars. (N) to (S) as (O) to (T), respectively. 

Former subpar. (T) redesignated (U). 

Pub. L. 101–549, § 110(5)(C), added subpars. (O) to (T). 

Subsec. (d)(1)(U). Pub. L. 101–549, § 302(h), redesignated 

subpar. (T) as (U). Former subpar. (U) redesignated (V). 

Pub. L. 101–549, § 110(5)(C), redesignated former sub-

par. (N) as (U). 

Subsec. (d)(1)(V). Pub. L. 101–549, § 302(h), redesignated 

subpar. (U) as (V). 

Subsec. (h). Pub. L. 101–549, § 108(p), added subsec. (h). 

1977—Subsec. (b)(1). Pub. L. 95–190 in text relating to 

filing of petitions for review in the United States Court 

of Appeals for the District of Columbia inserted provi-

sion respecting requirements under sections 7411 and 

7412 of this title, and substituted provisions authorizing 

review of any rule issued under section 7413, 7419, or 

7420 of this title, for provisions authorizing review of 

any rule or order issued under section 7420 of this title, 

relating to noncompliance penalties, and in text relat-

ing to filing of petitions for review in the United States 

Court of Appeals for the appropriate circuit inserted 

provision respecting review under section 7411(j), 

7412(c), 7413(d), or 7419 of this title, provision authoriz-

ing review under section 1857c–10(c)(2)(A), (B), or (C) to 

the period prior to Aug. 7, 1977, and provisions authoriz-

ing review of denials or disapprovals by the Adminis-

trator under subchapter I of this chapter. 

Pub. L. 95–95, § 305(c), (h), inserted rules or orders is-

sued under section 7420 of this title (relating to non-

compliance penalties) and any other nationally appli-

cable regulations promulgated, or final action taken, 

by the Administrator under this chapter to the enu-

meration of actions of the Administrator for which a 

petition for review may be filed only in the United 

States Court of Appeals for the District of Columbia, 

added the approval or promulgation by the Adminis-

trator of orders under section 7420 of this title, or any 

other final action of the Administrator under this 

chapter which is locally or regionally applicable to the 

enumeration of actions by the Administrator for which 

a petition for review may be filed only in the United 

States Court of Appeals for the appropriate circuit, in-

serted provision that petitions otherwise capable of 

being filed in the Court of Appeals for the appropriate 

circuit may be filed only in the Court of Appeals for the 

District of Columbia if the action is based on a deter-

mination of nationwide scope, and increased from 30 

days to 60 days the period during which the petition 

must be filed. 

Subsec. (d). Pub. L. 95–95, § 305(a), added subsec. (d). 

Subsec. (e). Pub. L. 95–95, § 303(d), added subsec. (e). 

Subsec. (f). Pub. L. 95–95, § 305(f), added subsec. (f). 

Subsec. (g). Pub. L. 95–95, § 305(g), added subsec. (g). 

1974—Subsec. (b)(1). Pub. L. 93–319 inserted reference 

to the Administrator’s action under section 

1857c–10(c)(2)(A), (B), or (C) of this title or under regula-

tions thereunder and substituted reference to the filing 

of a petition within 30 days from the date of promulga-

tion, approval, or action for reference to the filing of a 

petition within 30 days from the date of promulgation 

or approval. 

1971—Subsec. (a)(1). Pub. L. 92–157 substituted ref-

erence to section ‘‘7545(c)(3)’’ for ‘‘7545(c)(4)’’ of this 

title. 

EFFECTIVE DATE OF 1977 AMENDMENT 

Amendment by Pub. L. 95–95 effective Aug. 7, 1977, ex-

cept as otherwise expressly provided, see section 406(d) 

of Pub. L. 95–95, set out as a note under section 7401 of 

this title. 

TERMINATION OF ADVISORY COMMITTEES 

Advisory committees established after Jan. 5, 1973, to 

terminate not later than the expiration of the 2-year 

period beginning on the date of their establishment, 

unless, in the case of a committee established by the 

President or an officer of the Federal Government, such 

committee is renewed by appropriate action prior to 

the expiration of such 2-year period, or in the case of 

a committee established by the Congress, its duration 

is otherwise provided for by law. See section 14 of Pub. 

L. 92–463, Oct. 6, 1972, 86 Stat. 776, set out in the Appen-

dix to Title 5, Government Organization and Employ-

ees. 

PENDING ACTIONS AND PROCEEDINGS 

Suits, actions, and other proceedings lawfully com-

menced by or against the Administrator or any other 
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officer or employee of the United States in his official 

capacity or in relation to the discharge of his official 

duties under act July 14, 1955, the Clean Air Act, as in 

effect immediately prior to the enactment of Pub. L. 

95–95 [Aug. 7, 1977], not to abate by reason of the taking 

effect of Pub. L. 95–95, see section 406(a) of Pub. L. 

95–95, set out as an Effective Date of 1977 Amendment 

note under section 7401 of this title. 

MODIFICATION OR RESCISSION OF RULES, REGULATIONS, 

ORDERS, DETERMINATIONS, CONTRACTS, CERTIFI-

CATIONS, AUTHORIZATIONS, DELEGATIONS, AND OTHER 

ACTIONS 

All rules, regulations, orders, determinations, con-

tracts, certifications, authorizations, delegations, or 

other actions duly issued, made, or taken by or pursu-

ant to act July 14, 1955, the Clean Air Act, as in effect 

immediately prior to the date of enactment of Pub. L. 

95–95 [Aug. 7, 1977] to continue in full force and effect 

until modified or rescinded in accordance with act July 

14, 1955, as amended by Pub. L. 95–95 [this chapter], see 

section 406(b) of Pub. L. 95–95, set out as an Effective 

Date of 1977 Amendment note under section 7401 of this 

title. 

§ 7608. Mandatory licensing 

Whenever the Attorney General determines, 

upon application of the Administrator— 

(1) that— 

(A) in the implementation of the require-

ments of section 7411, 7412, or 7521 of this 

title, a right under any United States letters 

patent, which is being used or intended for 

public or commercial use and not otherwise 

reasonably available, is necessary to enable 

any person required to comply with such 

limitation to so comply, and 

(B) there are no reasonable alternative 

methods to accomplish such purpose, and 

(2) that the unavailability of such right may 

result in a substantial lessening of competi-

tion or tendency to create a monopoly in any 

line of commerce in any section of the coun-

try, 

the Attorney General may so certify to a dis-

trict court of the United States, which may 

issue an order requiring the person who owns 

such patent to license it on such reasonable 

terms and conditions as the court, after hearing, 

may determine. Such certification may be made 

to the district court for the district in which the 

person owning the patent resides, does business, 

or is found. 

(July 14, 1955, ch. 360, title III, § 308, as added 

Pub. L. 91–604, § 12(a), Dec. 31, 1970, 84 Stat. 1708.) 

CODIFICATION 

Section was formerly classified to section 1857h–6 of 

this title. 

PRIOR PROVISIONS 

A prior section 308 of act July 14, 1955, was renum-

bered section 315 by Pub. L. 91–604 and is classified to 

section 7615 of this title. 

MODIFICATION OR RESCISSION OF RULES, REGULATIONS, 

ORDERS, DETERMINATIONS, CONTRACTS, CERTIFI-

CATIONS, AUTHORIZATIONS, DELEGATIONS, AND OTHER 

ACTIONS 

All rules, regulations, orders, determinations, con-

tracts, certifications, authorizations, delegations, or 

other actions duly issued, made, or taken by or pursu-

ant to act July 14, 1955, the Clean Air Act, as in effect 

immediately prior to the date of enactment of Pub. L. 

95–95 [Aug. 7, 1977] to continue in full force and effect 

until modified or rescinded in accordance with act July 

14, 1955, as amended by Pub. L. 95–95 [this chapter], see 

section 406(b) of Pub. L. 95–95, set out as an Effective 

Date of 1977 Amendment note under section 7401 of this 

title. 

§ 7609. Policy review 

(a) Environmental impact 
The Administrator shall review and comment 

in writing on the environmental impact of any 

matter relating to duties and responsibilities 

granted pursuant to this chapter or other provi-

sions of the authority of the Administrator, con-

tained in any (1) legislation proposed by any 

Federal department or agency, (2) newly author-

ized Federal projects for construction and any 

major Federal agency action (other than a 

project for construction) to which section 

4332(2)(C) of this title applies, and (3) proposed 

regulations published by any department or 

agency of the Federal Government. Such writ-

ten comment shall be made public at the conclu-

sion of any such review. 

(b) Unsatisfactory legislation, action, or regula-
tion 

In the event the Administrator determines 

that any such legislation, action, or regulation 

is unsatisfactory from the standpoint of public 

health or welfare or environmental quality, he 

shall publish his determination and the matter 

shall be referred to the Council on Environ-

mental Quality. 

(July 14, 1955, ch. 360, title III, § 309, as added 

Pub. L. 91–604, § 12(a), Dec. 31, 1970, 84 Stat. 1709.) 

CODIFICATION 

Section was formerly classified to section 1857h–7 of 

this title. 

PRIOR PROVISIONS 

A prior section 309 of act July 14, 1955, ch. 360, title 

III, formerly § 13, as added Dec. 17, 1963, Pub. L. 88–206, 

§ 1, 77 Stat. 401; renumbered § 306, Oct. 20, 1965, Pub. L. 

89–272, title I, § 101(4), 79 Stat. 992; renumbered § 309, 

Nov. 21, 1967, Pub. L. 90–148, § 2, 81 Stat. 506; renumbered 

§ 316, Dec. 31, 1970, Pub. L. 91–604, § 12(a), 84 Stat. 1705, 

related to appropriations and was classified to section 

1857l of this title, prior to repeal by section 306 of Pub. 

L. 95–95. See section 7626 of this title. 

MODIFICATION OR RESCISSION OF RULES, REGULATIONS, 

ORDERS, DETERMINATIONS, CONTRACTS, CERTIFI-

CATIONS, AUTHORIZATIONS, DELEGATIONS, AND OTHER 

ACTIONS 

All rules, regulations, orders, determinations, con-

tracts, certifications, authorizations, delegations, or 

other actions duly issued, made, or taken by or pursu-

ant to act July 14, 1955, the Clean Air Act, as in effect 

immediately prior to the date of enactment of Pub. L. 

95–95 [Aug. 7, 1977] to continue in full force and effect 

until modified or rescinded in accordance with act July 

14, 1955, as amended by Pub. L. 95–95 [this chapter], see 

section 406(b) of Pub. L. 95–95, set out as an Effective 

Date of 1977 Amendment note under section 7401 of this 

title. 

§ 7610. Other authority 

(a) Authority and responsibilities under other 
laws not affected 

Except as provided in subsection (b) of this 

section, this chapter shall not be construed as 
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40 CFR Ch. I (7–1–12 Edition) § 51.286 

§ 51.286 Electronic reporting. 
States that wish to receive electronic 

documents must revise the State Im-
plementation Plan to satisfy the re-
quirements of 40 CFR Part 3—(Elec-
tronic reporting). 

[70 FR 59887, Oct. 13, 2005] 

Subpart P—Protection of Visibility 

AUTHORITY: Secs. 110, 114, 121, 160–169, 169A, 

and 301 of the Clean Air Act, (42 U.S.C. 7410, 

7414, 7421, 7470–7479, and 7601). 

SOURCE: 45 FR 80089, Dec. 2, 1980, unless 

otherwise noted. 

§ 51.300 Purpose and applicability. 
(a) Purpose. The primary purposes of 

this subpart are to require States to 
develop programs to assure reasonable 
progress toward meeting the national 
goal of preventing any future, and rem-
edying any existing, impairment of vis-
ibility in mandatory Class I Federal 
areas which impairment results from 
manmade air pollution; and to estab-
lish necessary additional procedures 
for new source permit applicants, 
States and Federal Land Managers to 
use in conducting the visibility impact 
analysis required for new sources under 

§ 51.166. This subpart sets forth require-

ments addressing visibility impairment 

in its two principal forms: ‘‘reasonably 

attributable’’ impairment (i.e., impair-

ment attributable to a single source/ 

small group of sources) and regional 

haze (i.e., widespread haze from a mul-

titude of sources which impairs visi-

bility in every direction over a large 

area). 
(b) Applicability—(1) General Applica-

bility. The provisions of this subpart 

pertaining to implementation plan re-

quirements for assuring reasonable 

progress in preventing any future and 

remedying any existing visibility im-

pairment are applicable to: 
(i) Each State which has a manda-

tory Class I Federal area identified in 

part 81, subpart D, of this title, and (ii) 

each State in which there is any source 

the emissions from which may reason-

ably be anticipated to cause or con-

tribute to any impairment of visibility 

in any such area. 
(2) The provisions of this subpart per-

taining to implementation plans to ad-

dress reasonably attributable visibility 
impairment are applicable to the fol-
lowing States: 

Alabama, Alaska, Arizona, Arkansas, 
California, Colorado, Florida, Geor-
gia, Hawaii, Idaho, Kentucky, Lou-
isiana, Maine, Michigan, Minnesota, 
Missouri, Montana, Nevada, New 
Hampshire, New Jersey, New Mexico, 
North Carolina, North Dakota, Okla-
homa, Oregon, South Carolina, South 
Dakota, Tennessee, Texas, Utah, 
Vermont, Virginia, Virgin Islands, 
Washington, West Virginia, Wyo-

ming. 

(3) The provisions of this subpart per-

taining to implementation plans to ad-

dress regional haze visibility impair-

ment are applicable to all States as de-

fined in section 302(d) of the Clean Air 

Act (CAA) except Guam, Puerto Rico, 

American Samoa, and the Northern 

Mariana Islands. 

[45 FR 80089, Dec. 2, 1980, as amended at 64 

FR 35763, July 1, 1999] 

§ 51.301 Definitions. 
For purposes of this subpart: 
Adverse impact on visibility means, for 

purposes of section 307, visibility im-

pairment which interferes with the 

management, protection, preservation, 

or enjoyment of the visitor’s visual ex-

perience of the Federal Class I area. 

This determination must be made on a 

case-by-case basis taking into account 

the geographic extent, intensity, dura-

tion, frequency and time of visibility 

impairments, and how these factors 

correlate with (1) times of visitor use 

of the Federal Class I area, and (2) the 

frequency and timing of natural condi-

tions that reduce visibility. This term 

does not include effects on integral vis-

tas. 
Agency means the U.S. Environ-

mental Protection Agency. 
BART-eligible source means an existing 

stationary facility as defined in this sec-

tion. 
Best Available Retrofit Technology 

(BART) means an emission limitation 

based on the degree of reduction 

achievable through the application of 

the best system of continuous emission 

reduction for each pollutant which is 

emitted by an existing stationary facil-

ity. The emission limitation must be 
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established, on a case-by-case basis, 

taking into consideration the tech-

nology available, the costs of compli-

ance, the energy and nonair quality en-

vironmental impacts of compliance, 

any pollution control equipment in use 

or in existence at the source, the re-

maining useful life of the source, and 

the degree of improvement in visibility 

which may reasonably be anticipated 

to result from the use of such tech-

nology. 

Building, structure, or facility means 

all of the pollutant-emitting activities 

which belong to the same industrial 

grouping, are located on one or more 

contiguous or adjacent properties, and 

are under the control of the same per-

son (or persons under common control). 

Pollutant-emitting activities must be 

considered as part of the same indus-

trial grouping if they belong to the 

same Major Group (i.e., which have the 

same two-digit code) as described in 

the Standard Industrial Classification 
Manual, 1972 as amended by the 1977 

Supplement (U.S. Government Printing 

Office stock numbers 4101–0066 and 003– 

005–00176–0 respectively). 

Deciview means a measurement of 

visibility impairment. A deciview is a 

haze index derived from calculated 

light extinction, such that uniform 

changes in haziness correspond to uni-

form incremental changes in percep-

tion across the entire range of condi-

tions, from pristine to highly impaired. 

The deciview haze index is calculated 

based on the following equation (for 

the purposes of calculating deciview, 

the atmospheric light extinction coeffi-

cient must be calculated from aerosol 

measurements): 

Deciview haze index=10 lne (bext/10 

Mm¥1). 

Where bext=the atmospheric light ex-

tinction coefficient, expressed in in-

verse megameters (Mm¥1). 

Existing stationary facility means any 

of the following stationary sources of 

air pollutants, including any recon-

structed source, which was not in oper-

ation prior to August 7, 1962, and was 

in existence on August 7, 1977, and has 

the potential to emit 250 tons per year 

or more of any air pollutant. In deter-

mining potential to emit, fugitive 

emissions, to the extent quantifiable, 

must be counted. 

Fossil-fuel fired steam electric plants 

of more than 250 million British ther-

mal units per hour heat input, 

Coal cleaning plants (thermal dry-

ers), 

Kraft pulp mills, 

Portland cement plants, 

Primary zinc smelters, 

Iron and steel mill plants, 

Primary aluminum ore reduction 

plants, 

Primary copper smelters, 

Municipal incinerators capable of 

charging more than 250 tons of refuse 

per day, 

Hydrofluoric, sulfuric, and nitric acid 

plants, 

Petroleum refineries, 

Lime plants, 

Phosphate rock processing plants, 

Coke oven batteries, 

Sulfur recovery plants, 

Carbon black plants (furnace proc-

ess), 

Primary lead smelters, 

Fuel conversion plants, 

Sintering plants, 

Secondary metal production facili-

ties, 

Chemical process plants, 

Fossil-fuel boilers of more than 250 

million British thermal units per hour 

heat input, 

Petroleum storage and transfer fa-

cilities with a capacity exceeding 

300,000 barrels, 

Taconite ore processing facilities, 

Glass fiber processing plants, and 

Charcoal production facilities. 

Federal Class I area means any Fed-

eral land that is classified or reclassi-

fied Class I. 

Federal Land Manager means the Sec-

retary of the department with author-

ity over the Federal Class I area (or the 

Secretary’s designee) or, with respect 

to Roosevelt-Campobello International 

Park, the Chairman of the Roosevelt- 

Campobello International Park Com-

mission. 

Federally enforceable means all limi-

tations and conditions which are en-

forceable by the Administrator under 

the Clean Air Act including those re-

quirements developed pursuant to 
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parts 60 and 61 of this title, require-

ments within any applicable State Im-

plementation Plan, and any permit re-

quirements established pursuant to 

§ 52.21 of this chapter or under regula-

tions approved pursuant to part 51, 52, 

or 60 of this title. 

Fixed capital cost means the capital 

needed to provide all of the depreciable 

components. 

Fugitive Emissions means those emis-

sions which could not reasonably pass 

through a stack, chimney, vent, or 

other functionally equivalent opening. 

Geographic enhancement for the pur-
pose of § 51.308 means a method, proce-

dure, or process to allow a broad re-

gional strategy, such as an emissions 

trading program designed to achieve 

greater reasonable progress than BART 

for regional haze, to accommodate 

BART for reasonably attributable im-

pairment. 

Implementation plan means, for the 

purposes of this part, any State Imple-

mentation Plan, Federal Implementa-

tion Plan, or Tribal Implementation 

Plan. 

Indian tribe or tribe means any Indian 

tribe, band, nation, or other organized 

group or community, including any 

Alaska Native village, which is feder-

ally recognized as eligible for the spe-

cial programs and services provided by 

the United States to Indians because of 

their status as Indians. 

In existence means that the owner or 

operator has obtained all necessary 

preconstruction approvals or permits 

required by Federal, State, or local air 

pollution emissions and air quality 

laws or regulations and either has (1) 

begun, or caused to begin, a continuous 

program of physical on-site construc-

tion of the facility or (2) entered into 

binding agreements or contractual ob-

ligations, which cannot be cancelled or 

modified without substantial loss to 

the owner or operator, to undertake a 

program of construction of the facility 

to be completed in a reasonable time. 

In operation means engaged in activ-

ity related to the primary design func-

tion of the source. 

Installation means an identifiable 

piece of process equipment. 

Integral vista means a view perceived 

from within the mandatory Class I 

Federal area of a specific landmark or 

panorama located outside the boundary 

of the mandatory Class I Federal area. 

Least impaired days means the aver-

age visibility impairment (measured in 

deciviews) for the twenty percent of 

monitored days in a calendar year with 

the lowest amount of visibility impair-

ment. 

Major stationary source and major 

modification mean major stationary 

source and major modification, respec-

tively, as defined in § 51.166. 

Mandatory Class I Federal Area means 

any area identified in part 81, subpart 

D of this title. 

Most impaired days means the average 

visibility impairment (measured in 

deciviews) for the twenty percent of 

monitored days in a calendar year with 

the highest amount of visibility im-

pairment. 

Natural conditions includes naturally 

occurring phenomena that reduce visi-

bility as measured in terms of light ex-

tinction, visual range, contrast, or col-

oration. 

Potential to emit means the maximum 

capacity of a stationary source to emit 

a pollutant under its physical and oper-

ational design. Any physical or oper-

ational limitation on the capacity of 

the source to emit a pollutant includ-

ing air pollution control equipment 

and restrictions on hours of operation 

or on the type or amount of material 

combusted, stored, or processed, shall 

be treated as part of its design if the 

limitation or the effect it would have 

on emissions is federally enforceable. 

Secondary emissions do not count in 

determining the potential to emit of a 

stationary source. 

Reasonably attributable means attrib-

utable by visual observation or any 

other technique the State deems appro-

priate. 

Reasonably attributable visibility im-

pairment means visibility impairment 

that is caused by the emission of air 

pollutants from one, or a small number 

of sources. 

Reconstruction will be presumed to 

have taken place where the fixed cap-

ital cost of the new component exceeds 

50 percent of the fixed capital cost of a 

comparable entirely new source. Any 
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final decision as to whether reconstruc-

tion has occurred must be made in ac-

cordance with the provisions of § 60.15 

(f) (1) through (3) of this title. 

Regional haze means visibility im-

pairment that is caused by the emis-

sion of air pollutants from numerous 

sources located over a wide geographic 

area. Such sources include, but are not 

limited to, major and minor stationary 

sources, mobile sources, and area 

sources. 

Secondary emissions means emissions 

which occur as a result of the construc-

tion or operation of an existing sta-

tionary facility but do not come from 

the existing stationary facility. Sec-

ondary emissions may include, but are 

not limited to, emissions from ships or 

trains coming to or from the existing 

stationary facility. 

Significant impairment means, for pur-

poses of § 51.303, visibility impairment 

which, in the judgment of the Adminis-

trator, interferes with the manage-

ment, protection, preservation, or en-

joyment of the visitor’s visual experi-

ence of the mandatory Class I Federal 

area. This determination must be made 

on a case-by-case basis taking into ac-

count the geographic extent, intensity, 

duration, frequency and time of the 

visibility impairment, and how these 

factors correlate with (1) times of vis-

itor use of the mandatory Class I Fed-

eral area, and (2) the frequency and 

timing of natural conditions that re-

duce visibility. 

State means ‘‘State’’ as defined in 

section 302(d) of the CAA. 

Stationary Source means any building, 

structure, facility, or installation 

which emits or may emit any air pol-

lutant. 

Visibility impairment means any hu-

manly perceptible change in visibility 

(light extinction, visual range, con-

trast, coloration) from that which 

would have existed under natural con-

ditions. 

Visibility in any mandatory Class I Fed-

eral area includes any integral vista as-

sociated with that area. 

[45 FR 80089, Dec. 2, 1980, as amended at 64 

FR 35763, 35774, July 1, 1999] 

§ 51.302 Implementation control strate-
gies for reasonably attributable vis-
ibility impairment. 

(a) Plan Revision Procedures. (1) Each 

State identified in § 51.300(b)(2) must 

have submitted, not later than Sep-

tember 2, 1981, an implementation plan 

meeting the requirements of this sub-

part pertaining to reasonably attrib-

utable visibility impairment. 

(2)(i) The State, prior to adoption of 

any implementation plan to address 

reasonably attributable visibility im-

pairment required by this subpart, 

must conduct one or more public hear-

ings on such plan in accordance with 

§ 51.102. 

(ii) In addition to the requirements 

in § 51.102, the State must provide writ-

ten notification of such hearings to 

each affected Federal Land Manager, 

and other affected States, and must 

state where the public can inspect a 

summary prepared by the Federal Land 

Managers of their conclusions and rec-

ommendations, if any, on the proposed 

plan revision. 

(3) Submission of plans as required by 

this subpart must be conducted in ac-

cordance with the procedures in 

§ 51.103. 

(b) State and Federal Land Manager 

Coordination. (1) The State must iden-

tify to the Federal Land Managers, in 

writing and within 30 days of the date 

of promulgation of these regulations, 

the title of the official to which the 

Federal Land Manager of any manda-

tory Class I Federal area can submit a 

recommendation on the implementa-

tion of this subpart including, but not 

limited to: 

(i) A list of integral vistas that are to 

be listed by the State for the purpose 

of implementing section 304, 

(ii) Identification of impairment of 

visibility in any mandatory Class I 

Federal area(s), and 

(iii) Identification of elements for in-

clusion in the visibility monitoring 

strategy required by section 305. 

(2) The State must provide oppor-

tunity for consultation, in person and 

at least 60 days prior to holding any 

public hearing on the plan, with the 

Federal Land Manager on the proposed 

SIP revision required by this subpart. 
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This consultation must include the op-

portunity for the affected Federal Land 

Managers to discuss their: 

(i) Assessment of impairment of visi-

bility in any mandatory Class I Federal 

area, and 

(ii) Recommendations on the devel-

opment of the long-term strategy. 

(3) The plan must provide procedures 

for continuing consultation between 

the State and Federal Land Manager 

on the implementation of the visibility 

protection program required by this 

subpart. 

(c) General plan requirements for rea-
sonably attributable visibility impairment. 
(1) The affected Federal Land Manager 

may certify to the State, at any time, 

that there exists reasonably attrib-

utable impairment of visibility in any 

mandatory Class I Federal area. 

(2) The plan must contain the fol-

lowing to address reasonably attrib-

utable impairment: 

(i) A long-term (10–15 years) strategy, 

as specified in § 51.305 and § 51.306, in-

cluding such emission limitations, 

schedules of compliance, and such 

other measures including schedules for 

the implementation of the elements of 

the long-term strategy as may be nec-

essary to make reasonable progress to-

ward the national goal specified in 

§ 51.300(a). 

(ii) An assessment of visibility im-

pairment and a discussion of how each 

element of the plan relates to the pre-

venting of future or remedying of exist-

ing impairment of visibility in any 

mandatory Class I Federal area within 

the State. 

(iii) Emission limitations rep-

resenting BART and schedules for com-

pliance with BART for each existing 

stationary facility identified according 

to paragraph (c)(4) of this section. 

(3) The plan must require each source 

to maintain control equipment re-

quired by this subpart and establish 

procedures to ensure such control 

equipment is properly operated and 

maintained. 

(4) For any existing reasonably at-

tributable visibility impairment the 

Federal Land Manager certifies to the 

State under paragraph (c)(1) of this sec-

tion, at least 6 months prior to plan 

submission or revision: 

(i) The State must identify and ana-

lyze for BART each existing stationary 

facility which may reasonably be an-

ticipated to cause or contribute to im-

pairment of visibility in any manda-

tory Class I Federal area where the im-

pairment in the mandatory Class I Fed-

eral area is reasonably attributable to 

that existing stationary facility. The 

State need not consider any integral 

vista the Federal Land Manager did 

not identify pursuant to § 51.304(b) at 

least 6 months before plan submission. 

(ii) If the State determines that 

technologicial or economic limitations 

on the applicability of measurement 

methodology to a particular existing 

stationary facility would make the im-

position of an emission standard infea-

sible it may instead prescribe a design, 

equipment, work practice, or other 

operational standard, or combination 

thereof, to require the application of 

BART. Such standard, to the degree 

possible, is to set forth the emission re-

duction to be achieved by implementa-

tion of such design, equipment, work 

practice or operation, and must provide 

for compliance by means which achieve 

equivalent results. 

(iii) BART must be determined for 

fossil-fuel fired generating plants hav-

ing a total generating capacity in ex-

cess of 750 megawatts pursuant to 

‘‘Guidelines for Determining Best 

Available Retrofit Technology for 

Coal-fired Power Plants and Other Ex-

isting Stationary Facilities’’ (1980), 

which is incorporated by reference, ex-

clusive of appendix E to the Guidelines, 

except that options more stringent 

than NSPS must be considered. Estab-

lishing a BART emission limitation 

equivalent to the NSPS level of control 

is not a sufficient basis to avoid the 

analysis of control options required by 

the guidelines. This document is EPA 

publication No. 450/3–80–009b and has 

been approved for incorporation by ref-

erence by the Director of the Federal 

Register in accordance with 5 U.S.C. 

552(a) and 1 CFR part 51. It is for sale 

from the U.S. Department of Com-

merce, National Technical Information 

Service, 5285 Port Royal Road, Spring-

field, Virginia 22161. It is also available 

for inspection from the National Ar-

chives and Records Administration 
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(NARA). For information on the avail-

ability of this material at NARA, call 

202–741–6030, or go to: http:// 
www.archives.gov/federallregister/ 
index.html. 

(iv) The plan must require that each 

existing stationary facility required to 

install and operate BART do so as ex-

peditiously as practicable but in no 

case later than five years after plan ap-

proval. 
(v) The plan must provide for a BART 

analysis of any existing stationary fa-

cility that might cause or contribute 

to impairment of visibility in any man-

datory Class I Federal area identified 

under this paragraph (c)(4) at such 

times, as determined by the Adminis-

trator, as new technology for control of 

the pollutant becomes reasonably 

available if: 
(A) The pollutant is emitted by that 

existing stationary facility, 
(B) Controls representing BART for 

the pollutant have not previously been 

required under this subpart, and 
(C) The impairment of visibility in 

any mandatory Class I Federal area is 

reasonably attributable to the emis-

sions of that pollutant. 

[45 FR 80089, Dec. 2, 1980, as amended at 57 

FR 40042, Sept. 1, 1992; 64 FR 35764, 35774, July 

1, 1999; 69 FR 18803, Apr. 9, 2004; 70 FR 39156, 

July 6, 2005] 

§ 51.303 Exemptions from control. 
(a)(1) Any existing stationary facility 

subject to the requirement under 

§ 51.302 to install, operate, and main-

tain BART may apply to the Adminis-

trator for an exemption from that re-

quirement. 
(2) An application under this section 

must include all available documenta-

tion relevant to the impact of the 

source’s emissions on visibility in any 

mandatory Class I Federal area and a 

demonstration by the existing sta-

tionary facility that it does not or will 

not, by itself or in combination with 

other sources, emit any air pollutant 

which may be reasonably anticipated 

to cause or contribute to a significant 

impairment of visibility in any manda-

tory Class I Federal area. 
(b) Any fossil-fuel fired power plant 

with a total generating capacity of 750 

megawatts or more may receive an ex-

emption from BART only if the owner 

or operator of such power plant dem-
onstrates to the satisfaction of the Ad-
ministrator that such power plant is 
located at such a distance from all 
mandatory Class I Federal areas that 
such power plant does not or will not, 
by itself or in combination with other 
sources, emit any air pollutant which 
may reasonably be anticipated to cause 
or contribute to significant impair-
ment of visibility in any such manda-
tory Class I Federal area. 

(c) Application under this § 51.303 
must be accompanied by a written con-

currence from the State with regu-

latory authority over the source. 
(d) The existing stationary facility 

must give prior written notice to all af-

fected Federal Land Managers of any 

application for exemption under this 

§ 51.303. 
(e) The Federal Land Manager may 

provide an initial recommendation or 

comment on the disposition of such ap-

plication. Such recommendation, 

where provided, must be part of the ex-

emption application. This rec-

ommendation is not to be construed as 

the concurrence required under para-

graph (h) of this section. 
(f) The Administrator, within 90 days 

of receipt of an application for exemp-

tion from control, will provide notice 

of receipt of an exemption application 

and notice of opportunity for public 

hearing on the application. 
(g) After notice and opportunity for 

public hearing, the Administrator may 

grant or deny the exemption. For pur-

poses of judicial review, final EPA ac-

tion on an application for an exemp-

tion under this § 51.303 will not occur 

until EPA approves or disapproves the 

State Implementation Plan revision. 
(h) An exemption granted by the Ad-

ministrator under this § 51.303 will be 

effective only upon concurrence by all 

affected Federal Land Managers with 

the Administrator’s determination. 

[45 FR 80089, Dec. 2, 1980, as amended by 64 

FR 35774, July 1, 1999] 

§ 51.304 Identification of integral vis-
tas. 

(a) On or before December 31, 1985 the 

Federal Land Manager may identify 

any integral vista. The integral vista 

must be identified according to criteria 

the Federal Land Manager develops. 
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These criteria must include, but are 

not limited to, whether the integral 

vista is important to the visitor’s vis-

ual experience of the mandatory Class 

I Federal area. Adoption of criteria 

must be preceded by reasonable notice 

and opportunity for public comment on 

the proposed criteria. 

(b) The Federal Land Manager must 

notify the State of any integral vistas 

identified under paragraph (a) of this 

section, and the reasons therefor. 

(c) The State must list in its imple-

mentation plan any integral vista the 

Federal Land Manager identifies at 

least six months prior to plan submis-

sion, and must list in its implementa-

tion plan at its earliest opportunity, 

and in no case later than at the time of 

the periodic review of the SIP required 

by § 51.306(c), any integral vista the 

Federal Land Manager identifies after 

that time. 

(d) The State need not in its imple-

mentation plan list any integral vista 

the indentification of which was not 

made in accordance with the criteria in 

paragraph (a) of this section. In mak-

ing this finding, the State must care-

fully consider the expertise of the Fed-

eral Land Manager in making the judg-

ments called for by the criteria for 

identification. Where the State and the 

Federal Land Manager disagree on the 

identification of any integral vista, the 

State must give the Federal Land Man-

ager an opportunity to consult with 

the Governor of the State. 

[45 FR 80089, Dec. 2, 1980, as amended by 64 

FR 35774, July 1, 1999] 

§ 51.305 Monitoring for reasonably at-
tributable visibility impairment. 

(a) For the purposes of addressing 

reasonably attributable visibility im-

pairment, each State containing a 

mandatory Class I Federal area must 

include in the plan a strategy for eval-

uating reasonably attributable visi-

bility impairment in any mandatory 

Class I Federal area by visual observa-

tion or other appropriate monitoring 

techniques. Such strategy must take 

into account current and anticipated 

visibility monitoring research, the 

availability of appropriate monitoring 

techniques, and such guidance as is 

provided by the Agency. 

(b) The plan must provide for the 

consideration of available visibility 

data and must provide a mechanism for 

its use in decisions required by this 

subpart. 

[45 FR 80089, Dec. 2, 1980, as amended at 64 

FR 35764, July 1, 1999] 

§ 51.306 Long-term strategy require-
ments for reasonably attributable 
visibility impairment. 

(a)(1) For the purposes of addressing 

reasonably attributable visibility im-

pairment, each plan must include a 

long-term (10–15 years) strategy for 

making reasonable progress toward the 

national goal specified in § 51.300(a). 

This strategy must cover any existing 

impairment the Federal Land Manager 

certifies to the State at least 6 months 

prior to plan submission, and any inte-

gral vista of which the Federal Land 

Manager notifies the State at least 6 

months prior to plan submission. 

(2) A long-term strategy must be de-

veloped for each mandatory Class I 

Federal area located within the State 

and each mandatory Class I Federal 

area located outside the State which 

may be affected by sources within the 

State. This does not preclude the devel-

opment of a single comprehensive plan 

for all such areas. 

(3) The plan must set forth with rea-

sonable specificity why the long-term 

strategy is adequate for making rea-

sonable progress toward the national 

visibility goal, including remedying ex-

isting and preventing future impair-

ment. 

(b) The State must coordinate its 

long-term strategy for an area with ex-

isting plans and goals, including those 

provided by the affected Federal Land 

Managers, that may affect impairment 

of visibility in any mandatory Class I 

Federal area. 

(c) The plan must provide for peri-

odic review and revision, as appro-

priate, of the long-term strategy for 

addressing reasonably attributable vis-

ibility impairment. The plan must pro-

vide for such periodic review and revi-

sion not less frequently than every 3 

years until the date of submission of 

the State’s first plan addressing re-

gional haze visibility impairment in 

accordance with § 51.308(b) and (c). On 
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or before this date, the State must re-

vise its plan to provide for review and 

revision of a coordinated long-term 

strategy for addressing reasonably at-

tributable and regional haze visibility 

impairment, and the State must sub-

mit the first such coordinated long- 

term strategy. Future coordinated 

long-term strategies must be sub-

mitted consistent with the schedule for 

periodic progress reports set forth in 

§ 51.308(g). Until the State revises its 

plan to meet this requirement, the 

State must continue to comply with 

existing requirements for plan review 

and revision, and with all emission 

management requirements in the plan 

to address reasonably attributable im-

pairment. This requirement does not 

affect any preexisting deadlines for 

State submittal of a long-term strat-

egy review (or element thereof) be-

tween August 30, 1999, and the date re-

quired for submission of the State’s 

first regional haze plan. In addition, 

the plan must provide for review of the 

long-term strategy as it applies to rea-

sonably attributable impairment, and 

revision as appropriate, within 3 years 

of State receipt of any certification of 

reasonably attributable impairment 

from a Federal Land Manager. The re-

view process must include consultation 

with the appropriate Federal Land 

Managers, and the State must provide 

a report to the public and the Adminis-

trator on progress toward the national 

goal. This report must include an as-

sessment of: 

(1) The progress achieved in rem-

edying existing impairment of visi-

bility in any mandatory Class I Federal 

area; 

(2) The ability of the long-term strat-

egy to prevent future impairment of 

visibility in any mandatory Class I 

Federal area; 

(3) Any change in visibility since the 

last such report, or, in the case of the 

first report, since plan approval; 

(4) Additional measures, including 

the need for SIP revisions, that may be 

necessary to assure reasonable progress 

toward the national visibility goal; 

(5) The progress achieved in imple-

menting BART and meeting other 

schedules set forth in the long-term 

strategy; 

(6) The impact of any exemption 
granted under § 51.303; 

(7) The need for BART to remedy ex-
isting visibility impairment of any in-
tegral vista listed in the plan since the 
last such report, or, in the case of the 
first report, since plan approval. 

(d) The long-term strategy must pro-
vide for review of the impacts from any 
new major stationary source or major 
modifications on visibility in any man-
datory Class I Federal area. This re-
view of major stationary sources or 
major modifications must be in accord-
ance with § 51.307, § 51.166, § 51.160, and 

any other binding guidance provided by 

the Agency insofar as these provisions 

pertain to protection of visibility in 

any mandatory Class I Federal areas. 
(e) The State must consider, at a 

minimum, the following factors during 

the development of its long-term strat-

egy: 
(1) Emission reductions due to ongo-

ing air pollution control programs, 
(2) Additional emission limitations 

and schedules for compliance, 
(3) Measures to mitigate the impacts 

of construction activities, 
(4) Source retirement and replace-

ment schedules, 
(5) Smoke management techniques 

for agricultural and forestry manage-

ment purposes including such plans as 

currently exist within the State for 

these purposes, and 
(6) Enforceability of emission limita-

tions and control measures. 
(f) The plan must discuss the reasons 

why the above and other reasonable 

measures considered in the develop-

ment of the long-term strategy were or 

were not adopted as part of the long- 

term strategy. 
(g) The State, in developing the long- 

term strategy, must take into account 

the effect of new sources, and the costs 

of compliance, the time necessary for 

compliance, the energy and nonair 

quality environmental impacts of com-

pliance, and the remaining useful life 

of any affected existing source and 

equipment therein. 

[45 FR 80089, Dec. 2, 1980, as amended at 64 

FR 35764, 35774, July 1, 1999] 

§ 51.307 New source review. 
(a) For purposes of new source review 

of any new major stationary source or 
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major modification that would be con-

structed in an area that is designated 

attainment or unclassified under sec-

tion 107(d)(1)(D) or (E) of the CAA, the 

State plan must, in any review under 

§ 51.166 with respect to visibility pro-

tection and analyses, provide for: 

(1) Written notification of all af-

fected Federal Land Managers of any 

proposed new major stationary source 

or major modification that may affect 

visibility in any Federal Class I area. 

Such notification must be made in 

writing and include a copy of all infor-

mation relevant to the permit applica-

tion within 30 days of receipt of and at 

least 60 days prior to public hearing by 

the State on the application for permit 

to construct. Such notification must 

include an analysis of the anticipated 

impacts on visibility in any Federal 

Class I area, 

(2) Where the State requires or re-

ceives advance notification (e.g. early 

consultation with the source prior to 

submission of the application or notifi-

cation of intent to monitor under 

§ 51.166) of a permit application of a 

source that may affect visibility the 

State must notify all affected Federal 

Land Managers within 30 days of such 

advance notification, and 

(3) Consideration of any analysis per-

formed by the Federal Land Manager, 

provided within 30 days of the notifica-

tion and analysis required by para-

graph (a)(1) of this section, that such 

proposed new major stationary source 

or major modification may have an ad-

verse impact on visibility in any Fed-

eral Class I area. Where the State finds 

that such an analysis does not dem-

onstrate to the satisfaction of the 

State that an adverse impact will re-

sult in the Federal Class I area, the 

State must, in the notice of public 

hearing, either explain its decision or 

give notice as to where the explanation 

can be obtained. 

(b) The plan shall also provide for the 

review of any new major stationary 

source or major modification: 

(1) That may have an impact on any 

integral vista of a mandatory Class I 

Federal area, if it is identified in ac-

cordance with § 51.304 by the Federal 

Land Manager at least 12 months be-

fore submission of a complete permit 

application, except where the Federal 

Land Manager has provided notice and 
opportunity for public comment on the 
integral vista in which case the review 
must include impacts on any integral 
vista identified at least 6 months prior 
to submission of a complete permit ap-
plication, unless the State determines 
under § 51.304(d) that the identification 
was not in accordance with the identi-
fication criteria, or 

(2) That proposes to locate in an area 
classified as nonattainment under sec-
tion 107(d)(1)(A), (B), or (C) of the Clean 
Air Act that may have an impact on 
visibility in any mandatory Class I 
Federal area. 

(c) Review of any major stationary 
source or major modification under 
paragraph (b) of this section, shall be 

conducted in accordance with para-

graph (a) of this section, and § 51.166(o), 

(p)(1) through (2), and (q). In con-

ducting such reviews the State must 

ensure that the source’s emissions will 

be consistent with making reasonable 

progress toward the national visibility 

goal referred to in § 51.300(a). The State 

may take into account the costs of 

compliance, the time necessary for 

compliance, the energy and nonair 

quality environmental impacts of com-

pliance, and the useful life of the 

source. 
(d) The State may require moni-

toring of visibility in any Federal Class 

I area near the proposed new sta-

tionary source or major modification 

for such purposes and by such means as 

the State deems necessary and appro-

priate. 

[45 FR 80089, Dec. 2, 1980, as amended at 64 

FR 35765, 35774, July 1, 1999] 

§ 51.308 Regional haze program re-
quirements. 

(a) What is the purpose of this section? 
This section establishes requirements 

for implementation plans, plan revi-

sions, and periodic progress reviews to 

address regional haze. 
(b) When are the first implementation 

plans due under the regional haze pro-
gram? Except as provided in § 51.309(c), 

each State identified in § 51.300(b)(3) 

must submit, for the entire State, an 

implementation plan for regional haze 

meeting the requirements of para-

graphs (d) and (e) of this section no 

later than December 17, 2007. 
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(c) [Reserved] 

(d) What are the core requirements for 
the implementation plan for regional 
haze? The State must address regional 

haze in each mandatory Class I Federal 

area located within the State and in 

each mandatory Class I Federal area 

located outside the State which may be 

affected by emissions from within the 

State. To meet the core requirements 

for regional haze for these areas, the 

State must submit an implementation 

plan containing the following plan ele-

ments and supporting documentation 

for all required analyses: 

(1) Reasonable progress goals. For each 

mandatory Class I Federal area located 

within the State, the State must estab-

lish goals (expressed in deciviews) that 

provide for reasonable progress towards 

achieving natural visibility conditions. 

The reasonable progress goals must 

provide for an improvement in visi-

bility for the most impaired days over 

the period of the implementation plan 

and ensure no degradation in visibility 

for the least impaired days over the 

same period. 

(i) In establishing a reasonable 

progress goal for any mandatory Class 

I Federal area within the State, the 

State must: 

(A) Consider the costs of compliance, 

the time necessary for compliance, the 

energy and non-air quality environ-

mental impacts of compliance, and the 

remaining useful life of any potentially 

affected sources, and include a dem-

onstration showing how these factors 

were taken into consideration in se-

lecting the goal. 

(B) Analyze and determine the rate of 

progress needed to attain natural visi-

bility conditions by the year 2064. To 

calculate this rate of progress, the 

State must compare baseline visibility 

conditions to natural visibility condi-

tions in the mandatory Federal Class I 

area and determine the uniform rate of 

visibility improvement (measured in 

deciviews) that would need to be main-

tained during each implementation pe-

riod in order to attain natural visi-

bility conditions by 2064. In estab-

lishing the reasonable progress goal, 

the State must consider the uniform 

rate of improvement in visibility and 

the emission reduction measures need-

ed to achieve it for the period covered 

by the implementation plan. 

(ii) For the period of the implementa-

tion plan, if the State establishes a 

reasonable progress goal that provides 

for a slower rate of improvement in 

visibility than the rate that would be 

needed to attain natural conditions by 

2064, the State must demonstrate, 

based on the factors in paragraph 

(d)(1)(i)(A) of this section, that the rate 

of progress for the implementation 

plan to attain natural conditions by 

2064 is not reasonable; and that the 

progress goal adopted by the State is 

reasonable. The State must provide to 

the public for review as part of its im-

plementation plan an assessment of the 

number of years it would take to at-

tain natural conditions if visibility im-

provement continues at the rate of 

progress selected by the State as rea-

sonable. 

(iii) In determining whether the 

State’s goal for visibility improvement 

provides for reasonable progress to-

wards natural visibility conditions, the 

Administrator will evaluate the dem-

onstrations developed by the State pur-

suant to paragraphs (d)(1)(i) and 

(d)(1)(ii) of this section. 

(iv) In developing each reasonable 

progress goal, the State must consult 

with those States which may reason-

ably be anticipated to cause or con-

tribute to visibility impairment in the 

mandatory Class I Federal area. In any 

situation in which the State cannot 

agree with another such State or group 

of States that a goal provides for rea-

sonable progress, the State must de-

scribe in its submittal the actions 

taken to resolve the disagreement. In 

reviewing the State’s implementation 

plan submittal, the Administrator will 

take this information into account in 

determining whether the State’s goal 

for visibility improvement provides for 

reasonable progress towards natural 

visibility conditions. 

(v) The reasonable progress goals es-

tablished by the State are not directly 

enforceable but will be considered by 

the Administrator in evaluating the 

adequacy of the measures in the imple-

mentation plan to achieve the progress 

goal adopted by the State. 

(vi) The State may not adopt a rea-

sonable progress goal that represents 
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less visibility improvement than is ex-

pected to result from implementation 

of other requirements of the CAA dur-

ing the applicable planning period. 

(2) Calculations of baseline and natural 
visibility conditions. For each manda-

tory Class I Federal area located with-

in the State, the State must determine 

the following visibility conditions (ex-

pressed in deciviews): 

(i) Baseline visibility conditions for 

the most impaired and least impaired 

days. The period for establishing base-

line visibility conditions is 2000 to 2004. 

Baseline visibility conditions must be 

calculated, using available monitoring 

data, by establishing the average de-

gree of visibility impairment for the 

most and least impaired days for each 

calendar year from 2000 to 2004. The 

baseline visibility conditions are the 

average of these annual values. For 

mandatory Class I Federal areas with-

out onsite monitoring data for 2000– 

2004, the State must establish baseline 

values using the most representative 

available monitoring data for 2000–2004, 

in consultation with the Administrator 

or his or her designee; 

(ii) For an implementation plan that 

is submitted by 2003, the period for es-

tablishing baseline visibility condi-

tions for the period of the first long- 

term strategy is the most recent 5-year 

period for which visibility monitoring 

data are available for the mandatory 

Class I Federal areas addressed by the 

plan. For mandatory Class I Federal 

areas without onsite monitoring data, 

the State must establish baseline val-

ues using the most representative 

available monitoring data, in consulta-

tion with the Administrator or his or 

her designee; 

(iii) Natural visibility conditions for 

the most impaired and least impaired 

days. Natural visibility conditions 

must be calculated by estimating the 

degree of visibility impairment exist-

ing under natural conditions for the 

most impaired and least impaired days, 

based on available monitoring informa-

tion and appropriate data analysis 

techniques; and 

(iv)(A) For the first implementation 

plan addressing the requirements of 

paragraphs (d) and (e) of this section, 

the number of deciviews by which base-

line conditions exceed natural visi-

bility conditions for the most impaired 

and least impaired days; or 

(B) For all future implementation 

plan revisions, the number of deciviews 

by which current conditions, as cal-

culated under paragraph (f)(1) of this 

section, exceed natural visibility con-

ditions for the most impaired and least 

impaired days. 

(3) Long-term strategy for regional 
haze. Each State listed in § 51.300(b)(3) 

must submit a long-term strategy that 

addresses regional haze visibility im-

pairment for each mandatory Class I 

Federal area within the State and for 

each mandatory Class I Federal area 

located outside the State which may be 

affected by emissions from the State. 

The long-term strategy must include 

enforceable emissions limitations, 

compliance schedules, and other meas-

ures as necessary to achieve the rea-

sonable progress goals established by 

States having mandatory Class I Fed-

eral areas. In establishing its long- 

term strategy for regional haze, the 

State must meet the following require-

ments: 

(i) Where the State has emissions 

that are reasonably anticipated to con-

tribute to visibility impairment in any 

mandatory Class I Federal area located 

in another State or States, the State 

must consult with the other State(s) in 

order to develop coordinated emission 

management strategies. The State 

must consult with any other State hav-

ing emissions that are reasonably an-

ticipated to contribute to visibility im-

pairment in any mandatory Class I 

Federal area within the State. 

(ii) Where other States cause or con-

tribute to impairment in a mandatory 

Class I Federal area, the State must 

demonstrate that it has included in its 

implementation plan all measures nec-

essary to obtain its share of the emis-

sion reductions needed to meet the 

progress goal for the area. If the State 

has participated in a regional planning 

process, the State must ensure it has 

included all measures needed to 

achieve its apportionment of emission 

reduction obligations agreed upon 

through that process. 

(iii) The State must document the 

technical basis, including modeling, 

monitoring and emissions information, 
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on which the State is relying to deter-

mine its apportionment of emission re-

duction obligations necessary for 

achieving reasonable progress in each 

mandatory Class I Federal area it af-

fects. The State may meet this require-

ment by relying on technical analyses 

developed by the regional planning or-

ganization and approved by all State 

participants. The State must identify 

the baseline emissions inventory on 

which its strategies are based. The 

baseline emissions inventory year is 

presumed to be the most recent year of 

the consolidate periodic emissions in-

ventory. 

(iv) The State must identify all an-

thropogenic sources of visibility im-

pairment considered by the State in de-

veloping its long-term strategy. The 

State should consider major and minor 

stationary sources, mobile sources, and 

area sources. 

(v) The State must consider, at a 

minimum, the following factors in de-

veloping its long-term strategy: 

(A) Emission reductions due to ongo-

ing air pollution control programs, in-

cluding measures to address reasonably 

attributable visibility impairment; 

(B) Measures to mitigate the impacts 

of construction activities; 

(C) Emissions limitations and sched-

ules for compliance to achieve the rea-

sonable progress goal; 

(D) Source retirement and replace-

ment schedules; 

(E) Smoke management techniques 

for agricultural and forestry manage-

ment purposes including plans as cur-

rently exist within the State for these 

purposes; 

(F) Enforceability of emissions limi-

tations and control measures; and 

(G) The anticipated net effect on visi-

bility due to projected changes in 

point, area, and mobile source emis-

sions over the period addressed by the 

long-term strategy. 

(4) Monitoring strategy and other imple-
mentation plan requirements. The State 

must submit with the implementation 

plan a monitoring strategy for meas-

uring, characterizing, and reporting of 

regional haze visibility impairment 

that is representative of all mandatory 

Class I Federal areas within the State. 

This monitoring strategy must be co-

ordinated with the monitoring strategy 

required in § 51.305 for reasonably at-

tributable visibility impairment. Com-

pliance with this requirement may be 

met through participation in the Inter-

agency Monitoring of Protected Visual 

Environments network. The implemen-

tation plan must also provide for the 

following: 

(i) The establishment of any addi-

tional monitoring sites or equipment 

needed to assess whether reasonable 

progress goals to address regional haze 

for all mandatory Class I Federal areas 

within the State are being achieved. 

(ii) Procedures by which monitoring 

data and other information are used in 

determining the contribution of emis-

sions from within the State to regional 

haze visibility impairment at manda-

tory Class I Federal areas both within 

and outside the State. 

(iii) For a State with no mandatory 

Class I Federal areas, procedures by 

which monitoring data and other infor-

mation are used in determining the 

contribution of emissions from within 

the State to regional haze visibility 

impairment at mandatory Class I Fed-

eral areas in other States. 

(iv) The implementation plan must 

provide for the reporting of all visi-

bility monitoring data to the Adminis-

trator at least annually for each man-

datory Class I Federal area in the 

State. To the extent possible, the State 

should report visibility monitoring 

data electronically. 

(v) A statewide inventory of emis-

sions of pollutants that are reasonably 

anticipated to cause or contribute to 

visibility impairment in any manda-

tory Class I Federal area. The inven-

tory must include emissions for a base-

line year, emissions for the most re-

cent year for which data are available, 

and estimates of future projected emis-

sions. The State must also include a 

commitment to update the inventory 

periodically. 

(vi) Other elements, including report-

ing, recordkeeping, and other meas-

ures, necessary to assess and report on 

visibility. 

(e) Best Available Retrofit Technology 

(BART) requirements for regional haze 

visibility impairment. The State must 
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submit an implementation plan con-

taining emission limitations rep-

resenting BART and schedules for com-

pliance with BART for each BART-eli-

gible source that may reasonably be 

anticipated to cause or contribute to 

any impairment of visibility in any 

mandatory Class I Federal area, unless 

the State demonstrates that an emis-

sions trading program or other alter-

native will achieve greater reasonable 

progress toward natural visibility con-

ditions. 

(1) To address the requirements for 

BART, the State must submit an im-

plementation plan containing the fol-

lowing plan elements and include docu-

mentation for all required analyses: 

(i) A list of all BART-eligible sources 

within the State. 

(ii) A determination of BART for 

each BART-eligible source in the State 

that emits any air pollutant which 

may reasonably be anticipated to cause 

or contribute to any impairment of vis-

ibility in any mandatory Class I Fed-

eral area. All such sources are subject 

to BART. 

(A) The determination of BART must 

be based on an analysis of the best sys-

tem of continuous emission control 

technology available and associated 

emission reductions achievable for 

each BART-eligible source that is sub-

ject to BART within the State. In this 

analysis, the State must take into con-

sideration the technology available, 

the costs of compliance, the energy and 

nonair quality environmental impacts 

of compliance, any pollution control 

equipment in use at the source, the re-

maining useful life of the source, and 

the degree of improvement in visibility 

which may reasonably be anticipated 

to result from the use of such tech-

nology. 

(B) The determination of BART for 

fossil-fuel fired power plants having a 

total generating capacity greater than 

750 megawatts must be made pursuant 

to the guidelines in appendix Y of this 

part (Guidelines for BART Determina-

tions Under the Regional Haze Rule). 

(C) Exception. A State is not required 

to make a determination of BART for 

SO2 or for NOX if a BART-eligible 

source has the potential to emit less 

than 40 tons per year of such pollut-

ant(s), or for PM10 if a BART-eligible 

source has the potential to emit less 

than 15 tons per year of such pollutant. 

(iii) If the State determines in estab-

lishing BART that technological or 

economic limitations on the applica-

bility of measurement methodology to 

a particular source would make the im-

position of an emission standard infea-

sible, it may instead prescribe a design, 

equipment, work practice, or other 

operational standard, or combination 

thereof, to require the application of 

BART. Such standard, to the degree 

possible, is to set forth the emission re-

duction to be achieved by implementa-

tion of such design, equipment, work 

practice or operation, and must provide 

for compliance by means which achieve 

equivalent results. 

(iv) A requirement that each source 

subject to BART be required to install 

and operate BART as expeditiously as 

practicable, but in no event later than 

5 years after approval of the implemen-

tation plan revision. 

(v) A requirement that each source 

subject to BART maintain the control 

equipment required by this subpart and 

establish procedures to ensure such 

equipment is properly operated and 

maintained. 

(2) A State may opt to implement or 

require participation in an emissions 

trading program or other alternative 

measure rather than to require sources 

subject to BART to install, operate, 

and maintain BART. Such an emis-

sions trading program or other alter-

native measure must achieve greater 

reasonable progress than would be 

achieved through the installation and 

operation of BART. For all such emis-

sion trading programs or other alter-

native measures, the State must sub-

mit an implementation plan con-

taining the following plan elements 

and include documentation for all re-

quired analyses: 

(i) A demonstration that the emis-

sions trading program or other alter-

native measure will achieve greater 

reasonable progress than would have 

resulted from the installation and op-

eration of BART at all sources subject 

to BART in the State and covered by 

the alternative program. This dem-

onstration must be based on the fol-

lowing: 
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(xvi) Programs to encourage the voluntary 

removal from use and the marketplace of 

pre-1980 model year light-duty vehicles and 

pre-1980 model light-duty trucks. 

[59 FR 16715, Apr. 7, 1994] 

APPENDIX Y TO PART 51—GUIDELINES 

FOR BART DETERMINATIONS UNDER 

THE REGIONAL HAZE RULE 
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I. INTRODUCTION AND OVERVIEW 

A. What is the purpose of the guidelines? 

The Clean Air Act (CAA), in sections 169A 

and 169B, contains requirements for the pro-

tection of visibility in 156 scenic areas across 

the United States. To meet the CAA’s re-

quirements, we published regulations to pro-

tect against a particular type of visibility 

impairment known as ‘‘regional haze.’’ The 

regional haze rule is found in this part at 40 

CFR 51.300 through 51.309. These regulations 

require, in 40 CFR 51.308(e), that certain 

types of existing stationary sources of air 

pollutants install best available retrofit 

technology (BART). The guidelines are de-

signed to help States and others (1) identify 

those sources that must comply with the 

BART requirement, and (2) determine the 

level of control technology that represents 

BART for each source. 

B. What does the CAA require generally for 

improving visibility? 

Section 169A of the CAA, added to the CAA 

by the 1977 amendments, requires States to 

protect and improve visibility in certain sce-

nic areas of national importance. The scenic 

areas protected by section 169A are ‘‘the 

mandatory Class I Federal Areas * * * where 

visibility is an important value.’’ In these 

guidelines, we refer to these as ‘‘Class I 

areas.’’ There are 156 Class I areas, including 

47 national parks (under the jurisdiction of 

the Department of Interior—National Park 
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Service), 108 wilderness areas (under the ju-

risdiction of the Department of the Inte-

rior—Fish and Wildlife Service or the De-

partment of Agriculture—U.S. Forest Serv-

ice), and one International Park (under the 

jurisdiction of the Roosevelt-Campobello 

International Commission). The Federal 

Agency with jurisdiction over a particular 

Class I area is referred to in the CAA as the 

Federal Land Manager. A complete list of 

the Class I areas is contained in 40 CFR 81.401 

through 81.437, and you can find a map of the 

Class I areas at the following Internet site: 

http://www.epa.gov/ttn/oarpg/t1/frlnotices/ 
classimp.gif. 

The CAA establishes a national goal of 

eliminating man-made visibility impairment 

from all Class I areas. As part of the plan for 

achieving this goal, the visibility protection 

provisions in the CAA mandate that EPA 

issue regulations requiring that States adopt 

measures in their State implementation 

plans (SIPs), including long-term strategies, 

to provide for reasonable progress towards 

this national goal. The CAA also requires 

States to coordinate with the Federal Land 

Managers as they develop their strategies for 

addressing visibility. 

C. What is the BART requirement in the CAA? 

1. Under section 169A(b)(2)(A) of the CAA, 

States must require certain existing sta-

tionary sources to install BART. The BART 

provision applies to ‘‘major stationary 

sources’’ from 26 identified source categories 

which have the potential to emit 250 tons per 

year or more of any air pollutant. The CAA 

requires only sources which were put in 

place during a specific 15-year time interval 

to be subject to BART. The BART provision 

applies to sources that existed as of the date 

of the 1977 CAA amendments (that is, August 

7, 1977) but which had not been in operation 

for more than 15 years (that is, not in oper-

ation as of August 7, 1962). 
2. The CAA requires BART review when 

any source meeting the above description 

‘‘emits any air pollutant which may reason-

ably be anticipated to cause or contribute to 

any impairment of visibility’’ in any Class I 

area. In identifying a level of control as 

BART, States are required by section 169A(g) 

of the CAA to consider: 
(a) The costs of compliance, 
(b) The energy and non-air quality environ-

mental impacts of compliance, 
(c) Any existing pollution control tech-

nology in use at the source, 
(d) The remaining useful life of the source, 

and 
(e) The degree of visibility improvement 

which may reasonably be anticipated from 

the use of BART. 
3. The CAA further requires States to 

make BART emission limitations part of 

their SIPs. As with any SIP revision, States 

must provide an opportunity for public com-

ment on the BART determinations, and 

EPA’s action on any SIP revision will be 

subject to judicial review. 

D. What types of visibility problems does EPA 
address in its regulations? 

1. We addressed the problem of visibility in 

two phases. In 1980, we published regulations 

addressing what we termed ‘‘reasonably at-

tributable’’ visibility impairment. Reason-

ably attributable visibility impairment is 

the result of emissions from one or a few 

sources that are generally located in close 

proximity to a specific Class I area. The reg-

ulations addressing reasonably attributable 

visibility impairment are published in 40 

CFR 51.300 through 51.307. 
2. On July 1, 1999, we amended these regu-

lations to address the second, more common, 

type of visibility impairment known as ‘‘re-

gional haze.’’ Regional haze is the result of 

the collective contribution of many sources 

over a broad region. The regional haze rule 

slightly modified 40 CFR 51.300 through 

51.307, including the addition of a few defini-

tions in § 51.301, and added new §§ 51.308 and 

51.309. 

E. What are the BART requirements in EPA’s 

regional haze regulations? 

1. In the July 1, 1999 rulemaking, we added 

a BART requirement for regional haze. We 

amended the BART requirements in 2005. 

You will find the BART requirements in 40 

CFR 51.308(e). Definitions of terms used in 40 

CFR 51.308(e)(1) are found in 40 CFR 51.301. 
2. As we discuss in detail in these guide-

lines, the regional haze rule codifies and 

clarifies the BART provisions in the CAA. 

The rule requires that States identify and 

list ‘‘BART-eligible sources,’’ that is, that 

States identify and list those sources that 

fall within the 26 source categories, were put 

in place during the 15-year window of time 

from 1962 to 1977, and have potential emis-

sions greater than 250 tons per year. Once 

the State has identified the BART-eligible 

sources, the next step is to identify those 

BART-eligible sources that may ‘‘emit any 

air pollutant which may reasonably be an-

ticipated to cause or contribute to any im-

pairment of visibility.’’ Under the rule, a 

source which fits this description is ‘‘subject 

to BART.’’ For each source subject to BART, 

40 CFR 51.308(e)(1)(ii)(A) requires that States 

identify the level of control representing 

BART after considering the factors set out 

in CAA section 169A(g), as follows: 

—States must identify the best system of 

continuous emission control technology 

for each source subject to BART taking 

into account the technology available, the 

costs of compliance, the energy and non- 

air quality environmental impacts of com-

pliance, any pollution control equipment 

in use at the source, the remaining useful 
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life of the source, and the degree of visi-

bility improvement that may be expected 

from available control technology. 

3. After a State has identified the level of 

control representing BART (if any), it must 

establish an emission limit representing 

BART and must ensure compliance with that 

requirement no later than 5 years after EPA 

approves the SIP. States may establish de-

sign, equipment, work practice or other 

operational standards when limitations on 

measurement technologies make emission 

standards infeasible. 

F. What is included in the guidelines? 

1. The guidelines provide a process for 

making BART determinations that States 

can use in implementing the regional haze 

BART requirements on a source-by-source 

basis, as provided in 40 CFR 51.308(e)(1). 

States must follow the guidelines in making 

BART determinations on a source-by-source 

basis for 750 megawatt (MW) power plants 

but are not required to use the process in the 

guidelines when making BART determina-

tions for other types of sources. 

2. The BART analysis process, and the con-

tents of these guidelines, are as follows: 

(a) Identification of all BART-eligible sources. 

Section II of these guidelines outlines a step- 

by-step process for identifying BART-eligible 

sources. 

(b) Identification of sources subject to BART. 

As noted above, sources ‘‘subject to BART’’ 

are those BART-eligible sources which ‘‘emit 

a pollutant which may reasonably be antici-

pated to cause or contribute to any impair-

ment of visibility in any Class I area.’’ We 

discuss considerations for identifying 

sources subject to BART in section III of the 

guidance. 

(c) The BART determination process. For 

each source subject to BART, the next step 

is to conduct an analysis of emissions con-

trol alternatives. This step includes the iden-

tification of available, technically feasible 

retrofit technologies, and for each tech-

nology identified, an analysis of the cost of 

compliance, the energy and non-air quality 

environmental impacts, and the degree of 

visibility improvement in affected Class I 

areas resulting from the use of the control 

technology. As part of the BART analysis, 

the State should also take into account the 

remaining useful life of the source and any 

existing control technology present at the 

source. For each source, the State will deter-

mine a ‘‘best system of continuous emission 

reduction’’ based upon its evaluation of 

these factors. Procedures for the BART de-

termination step are described in section IV 

of these guidelines. 

(d) Emissions limits. States must establish 

emission limits, including a deadline for 

compliance, consistent with the BART deter-

mination process for each source subject to 

BART. Considerations related to these limits 

are discussed in section V of these guide-

lines. 

G. Who is the target audience for the 

guidelines? 

1. The guidelines are written primarily for 

the benefit of State, local and Tribal agen-

cies, and describe a process for making the 

BART determinations and establishing the 

emission limitations that must be included 

in their SIPs or Tribal implementation plans 

(TIPs). Throughout the guidelines, which are 

written in a question and answer format, we 

ask questions ‘‘How do I * * *? ’’ and answer 

with phrases ‘‘you should * * *, you must 

* * * ’’ The ‘‘you’’ means a State, local or 

Tribal agency conducting the analysis. We 

have used this format to make the guidelines 

simpler to understand, but we recognize that 

States have the authority to require source 

owners to assume part of the analytical bur-

den, and that there will be differences in how 

the supporting information is collected and 

documented. We also recognize that data col-

lection, analysis, and rule development may 

be performed by Regional Planning Organi-

zations, for adoption within each SIP or TIP. 

2. The preamble to the 1999 regional haze 

rule discussed at length the issue of Tribal 

implementation of the requirements to sub-

mit a plan to address visibility. As explained 

there, requirements related to visibility are 

among the programs for which Tribes may be 

determined eligible and receive authoriza-

tion to implement under the ‘‘Tribal Author-

ity Rule’’ (‘‘TAR’’) (40 CFR 49.1 through 

49.11). Tribes are not subject to the deadlines 

for submitting visibility implementation 

plans and may use a modular approach to 

CAA implementation. We believe there are 

very few BART-eligible sources located on 

Tribal lands. Where such sources exist, the 

affected Tribe may apply for delegation of 

implementation authority for this rule, fol-

lowing the process set forth in the TAR. 

H. Do EPA regulations require the use of these 

guidelines? 

Section 169A(b) requires us to issue guide-

lines for States to follow in establishing 

BART emission limitations for fossil-fuel 

fired power plants having a capacity in ex-

cess of 750 megawatts. This document fulfills 

that requirement, which is codified in 40 

CFR 51.308(e)(1)(ii)(B). The guidelines estab-

lish an approach to implementing the re-

quirements of the BART provisions of the re-

gional haze rule; we believe that these proce-

dures and the discussion of the requirements 

of the regional haze rule and the CAA should 

be useful to the States. For sources other 

than 750 MW power plants, however, States 

retain the discretion to adopt approaches 

that differ from the guidelines. 
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II. HOW TO IDENTIFY BART-ELIGIBLE SOURCES 

This section provides guidelines on how to 

identify BART-eligible sources. A BART-eli-

gible source is an existing stationary source 

in any of 26 listed categories which meets 

criteria for startup dates and potential emis-

sions. 

A. What are the steps in identifying BART- 

eligible sources? 

Figure 1 shows the steps for identifying 

whether the source is a ‘‘BART-eligible 

source:’’ 

Step 1: Identify the emission units in the 

BART categories, 

Step 2: Identify the start-up dates of those 

emission units, and 

Step 3: Compare the potential emissions to 

the 250 ton/yr cutoff. 

Figure 1. How to determine whether a 

source is BART-eligible: 

Step 1: Identify emission units in the 

BART categories 

Does the plant contain emissions units in 

one or more of the 26 source categories? 

➜ No ➜ Stop 

➜ Yes ➜ Proceed to Step 2 

Step 2: Identify the start-up dates of these 

emission units 

Do any of these emissions units meet the fol-

lowing two tests? 

In existence on August 7, 1977 

AND 

Began operation after August 7, 1962 

➜ No ➜ Stop 

➜ Yes ➜ Proceed to Step 3 

Step 3: Compare the potential emissions 

from these emission units to the 250 ton/yr 

cutoff 

Identify the ‘‘stationary source’’ that in-

cludes the emission units you identi-

fied in Step 2. 

Add the current potential emissions from 

all the emission units identified in 

Steps 1 and 2 that are included within 

the ‘‘stationary source’’ boundary. 

Are the potential emissions from these 

units 250 tons per year or more for any 

visibility-impairing pollutant? 

➜ No ➜ Stop 

➜ Yes ➜ These emissions units com-

prise the ‘‘BART-eligible source.’’ 

1. Step 1: Identify Emission Units in the 

BART Categories 

1. The BART requirement only applies to 

sources in specific categories listed in the 

CAA. The BART requirement does not apply 

to sources in other source categories, regard-

less of their emissions. The listed categories 

are: 

(1) Fossil-fuel fired steam electric plants of 

more than 250 million British thermal units 

(BTU) per hour heat input, 

(2) Coal cleaning plants (thermal dryers), 

(3) Kraft pulp mills, 

(4) Portland cement plants, 

(5) Primary zinc smelters, 

(6) Iron and steel mill plants, 

(7) Primary aluminum ore reduction 

plants, 

(8) Primary copper smelters, 

(9) Municipal incinerators capable of 

charging more than 250 tons of refuse per 

day, 

(10) Hydrofluoric, sulfuric, and nitric acid 

plants, 

(11) Petroleum refineries, 

(12) Lime plants, 

(13) Phosphate rock processing plants, 

(14) Coke oven batteries, 

(15) Sulfur recovery plants, 

(16) Carbon black plants (furnace process), 

(17) Primary lead smelters, 

(18) Fuel conversion plants, 

(19) Sintering plants, 

(20) Secondary metal production facilities, 

(21) Chemical process plants, 

(22) Fossil-fuel boilers of more than 250 

million BTUs per hour heat input, 

(23) Petroleum storage and transfer facili-

ties with a capacity exceeding 300,000 barrels, 

(24) Taconite ore processing facilities, 

(25) Glass fiber processing plants, and 

(26) Charcoal production facilities. 

2. Some plants may have emission units 

from more than one category, and some 

emitting equipment may fit into more than 

one category. Examples of this situation are 

sulfur recovery plants at petroleum refin-

eries, coke oven batteries and sintering 

plants at steel mills, and chemical process 

plants at refineries. For Step 1, you identify 

all of the emissions units at the plant that 

fit into one or more of the listed categories. 

You do not identify emission units in other 

categories. 

Example: A mine is collocated with an elec-

tric steam generating plant and a coal clean-

ing plant. You would identify emission units 

associated with the electric steam gener-

ating plant and the coal cleaning plant, be-

cause they are listed categories, but not the 

mine, because coal mining is not a listed cat-

egory. 

3. The category titles are generally clear in 

describing the types of equipment to be list-

ed. Most of the category titles are very broad 

descriptions that encompass all emission 

units associated with a plant site (for exam-

ple, ‘‘petroleum refining’’ and ‘‘kraft pulp 

mills’’). This same list of categories appears 

in the PSD regulations. States and source 

owners need not revisit any interpretations 

of the list made previously for purposes of 

the PSD program. We provide the following 

clarifications for a few of the category titles: 

(1) ‘‘Steam electric plants of more than 250 

million BTU/hr heat input.’’ Because the cat-

egory refers to ‘‘plants,’’ we interpret this 
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category title to mean that boiler capacities 

should be aggregated to determine whether 

the 250 million BTU/hr threshold is reached. 

This definition includes only those plants 

that generate electricity for sale. Plants 

that cogenerate steam and electricity also 

fall within the definition of ‘‘steam electric 

plants’’. Similarly, combined cycle turbines 

are also considered ‘‘steam electric plants’’ 

because such facilities incorporate heat re-

covery steam generators. Simple cycle tur-

bines, in contrast, are not ‘‘steam electric 

plants’’ because these turbines typically do 

not generate steam. 

Example: A stationary source includes a 

steam electric plant with three 100 million 

BTU/hr boilers. Because the aggregate capac-

ity exceeds 250 million BTU/hr for the 

‘‘plant,’’ these boilers would be identified in 

Step 2. 

(2) ‘‘Fossil-fuel boilers of more than 250 mil-

lion BTU/hr heat input.’’ We interpret this 

category title to cover only those boilers 

that are individually greater than 250 mil-

lion BTU/hr. However, an individual boiler 

smaller than 250 million BTU/hr should be 

subject to BART if it is an integral part of a 

process description at a plant that is in a dif-

ferent BART category—for example, a boiler 

at a Kraft pulp mill that, in addition to pro-

viding steam or mechanical power, uses the 

waste liquor from the process as a fuel. In 

general, if the process uses any by-product of 

the boiler and the boiler’s function is to 

serve the process, then the boiler is integral 

to the process and should be considered to be 

part of the process description. 
Also, you should consider a multi-fuel boil-

er to be a ‘‘fossil-fuel boiler’’ if it burns any 

amount of fossil fuel. You may take feder-

ally and State enforceable operational limits 

into account in determining whether a 

multi-fuel boiler’s fossil fuel capacity ex-

ceeds 250 million Btu/hr. 

(3) ‘‘Petroleum storage and transfer facilities 

with a capacity exceeding 300,000 barrels.’’ The 

300,000 barrel cutoff refers to total facility- 

wide tank capacity for tanks that were put 

in place within the 1962–1977 time period, and 

includes gasoline and other petroleum-de-

rived liquids. 

(4) ‘‘Phosphate rock processing plants.’’ This 

category descriptor is broad, and includes all 

types of phosphate rock processing facilities, 

including elemental phosphorous plants as 

well as fertilizer production plants. 

(5) ‘‘Charcoal production facilities.’’ We in-

terpret this category to include charcoal bri-

quet manufacturing and activated carbon 

production. 

(6) ‘‘Chemical process plants.’’ and pharma-

ceutical manufacturing. Consistent with 

past policy, we interpret the category 

‘‘chemical process plants’’ to include those 

facilities within the 2-digit Standard Indus-

trial Classification (SIC) code 28. Accord-

ingly, we interpret the term ‘‘chemical proc-

ess plants’’ to include pharmaceutical manu-

facturing facilities. 
(7) ‘‘Secondary metal production.’’ We inter-

pret this category to include nonferrous 

metal facilities included within SIC code 

3341, and secondary ferrous metal facilities 

that we also consider to be included within 

the category ‘‘iron and steel mill plants.’’ 
(8) ‘‘Primary aluminum ore reduction.’’ We 

interpret this category to include those fa-

cilities covered by 40 CFR 60.190, the new 

source performance standard (NSPS) for pri-

mary aluminum ore reduction plants. This 

definition is also consistent with the defini-

tion at 40 CFR 63.840. 

2. Step 2: Identify the Start-Up Dates of the 

Emission Units 

1. Emissions units listed under Step 1 are 

BART-eligible only if they were ‘‘in exist-

ence’’ on August 7, 1977 but were not ‘‘in op-

eration’’ before August 7, 1962. 

What does ‘‘in existence on August 7, 1977’’ 

mean? 

2. The regional haze rule defines ‘‘in exist-

ence’’ to mean that: 
‘‘the owner or operator has obtained all 

necessary preconstruction approvals or per-

mits required by Federal, State, or local air 

pollution emissions and air quality laws or 

regulations and either has (1) begun, or 

caused to begin, a continuous program of 

physical on-site construction of the facility 

or (2) entered into binding agreements or 

contractual obligations, which cannot be 

canceled or modified without substantial 

loss to the owner or operator, to undertake a 

program of construction of the facility to be 

completed in a reasonable time.’’ 40 CFR 

51.301. 
As this definition is essentially identical 

to the definition of ‘‘commence construc-

tion’’ as that term is used in the PSD regula-

tions, the two terms mean the same thing. 

See 40 CFR 51.165(a)(1)(xvi) and 40 CFR 

52.21(b)(9). Under this definition, an emis-

sions unit could be ‘‘in existence’’ even if it 

did not begin operating until several years 

after 1977. 

Example: The owner of a source obtained 

all necessary permits in early 1977 and en-

tered into binding construction agreements 

in June 1977. Actual on-site construction 

began in late 1978, and construction was 

completed in mid-1979. The source began op-

erating in September 1979. The emissions 

unit was ‘‘in existence’’ as of August 7, 1977. 

Major stationary sources which com-

menced construction AFTER August 7, 1977 

(i.e., major stationary sources which were 

not ‘‘in existence’’ on August 7, 1977) were 

subject to new source review (NSR) under 

the PSD program. Thus, the August 7, 1977 

‘‘in existence’’ test is essentially the same 
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thing as the identification of emissions units 

that were grandfathered from the NSR re-

view requirements of the 1977 CAA amend-

ments. 

3. Sources are not BART-eligible if the 

only change at the plant during the relevant 

time period was the addition of pollution 

controls. For example, if the only change at 

a copper smelter during the 1962 through 1977 

time period was the addition of acid plants 

for the reduction of SO2 emissions, these 

emission controls would not by themselves 

trigger a BART review. 

What does ‘‘in operation before August 7, 

1962’’ mean? 

An emissions unit that meets the August 7, 

1977 ‘‘in existence’’ test is not BART-eligible 

if it was in operation before August 7, 1962. 

‘‘In operation’’ is defined as ‘‘engaged in ac-

tivity related to the primary design function 

of the source.’’ This means that a source 

must have begun actual operations by Au-

gust 7, 1962 to satisfy this test. 

Example: The owner or operator entered 

into binding agreements in 1960. Actual on- 

site construction began in 1961, and con-

struction was complete in mid-1962. The 

source began operating in September 1962. 

The emissions unit was not ‘‘in operation’’ 

before August 7, 1962 and is therefore subject 

to BART. 

What is a ‘‘reconstructed source?’ 

1. Under a number of CAA programs, an ex-

isting source which is completely or substan-

tially rebuilt is treated as a new source. 

Such ‘‘reconstructed’’ sources are treated as 

new sources as of the time of the reconstruc-

tion. Consistent with this overall approach 

to reconstructions, the definition of BART- 

eligible facility (reflected in detail in the 

definition of ‘‘existing stationary facility’’) 

includes consideration of sources that were 

in operation before August 7, 1962, but were 

reconstructed during the August 7, 1962 to 

August 7, 1977 time period. 

2. Under the regional haze regulations at 40 

CFR 51.301, a reconstruction has taken place 

if ‘‘the fixed capital cost of the new compo-

nent exceeds 50 percent of the fixed capital 

cost of a comparable entirely new source.’’ 

The rule also states that ‘‘[a]ny final deci-

sion as to whether reconstruction has oc-

curred must be made in accordance with the 

provisions of §§ 60.15 (f)(1) through (3) of this 

title.’’ ‘‘[T]he provisions of §§ 60.15(f)(1) 

through (3)’’ refers to the general provisions 

for New Source Performance Standards 

(NSPS). Thus, the same policies and proce-

dures for identifying reconstructed ‘‘affected 

facilities’’ under the NSPS program must 

also be used to identify reconstructed ‘‘sta-

tionary sources’’ for purposes of the BART 

requirement. 

3. You should identify reconstructions on 

an emissions unit basis, rather than on a 

plantwide basis. That is, you need to identify 

only the reconstructed emission units meet-

ing the 50 percent cost criterion. You should 

include reconstructed emission units in the 

list of emission units you identified in Step 

1. You need consider as possible reconstruc-

tions only those emissions units with the po-

tential to emit more than 250 tons per year 

of any visibility-impairing pollutant. 
4. The ‘‘in operation’’ and ‘‘in existence’’ 

tests apply to reconstructed sources. If an 

emissions unit was reconstructed and began 

actual operation before August 7, 1962, it is 

not BART-eligible. Similarly, any emissions 

unit for which a reconstruction ‘‘com-

menced’’ after August 7, 1977, is not BART- 

eligible. 

How are modifications treated under the 

BART provision? 

1. The NSPS program and the major source 

NSR program both contain the concept of 

modifications. In general, the term ‘‘modi-

fication’’ refers to any physical change or 

change in the method of operation of an 

emissions unit that results in an increase in 

emissions. 
2. The BART provision in the regional haze 

rule contains no explicit treatment of modi-

fications or how modified emissions units, 

previously subject to the requirement to in-

stall best available control technology 

(BACT), lowest achievable emission rate 

(LAER) controls, and/or NSPS are treated 

under the rule. As the BART requirements in 

the CAA do not appear to provide any ex-

emption for sources which have been modi-

fied since 1977, the best interpretation of the 

CAA visibility provisions is that a subse-

quent modification does not change a unit’s 

construction date for the purpose of BART 

applicability. Accordingly, if an emissions 

unit began operation before 1962, it is not 

BART-eligible if it was modified between 

1962 and 1977, so long as the modification is 

not also a ‘‘reconstruction.’’ On the other 

hand, an emissions unit which began oper-

ation within the 1962–1977 time window, but 

was modified after August 7, 1977, is BART- 

eligible. We note, however, that if such a 

modification was a major modification that 

resulted in the installation of controls, the 

State will take this into account during the 

review process and may find that the level of 

controls already in place are consistent with 

BART. 

3. Step 3: Compare the Potential Emissions 

to the 250 Ton/Yr Cutoff 

The result of Steps 1 and 2 will be a list of 

emissions units at a given plant site, includ-

ing reconstructed emissions units, that are 

within one or more of the BART categories 

and that were placed into operation within 
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1 Fine particles: Overview of Atmospheric 

Chemistry, Sources of Emissions, and Ambient 

Monitoring Data, Memorandum to Docket 

OAR 2002–006, April 1, 2005. 

the 1962–1977 time window. The third step is 

to determine whether the total emissions 

represent a current potential to emit that is 

greater than 250 tons per year of any single 

visibility impairing pollutant. Fugitive 

emissions, to the extent quantifiable, must 

be counted. In most cases, you will add the 

potential emissions from all emission units 

on the list resulting from Steps 1 and 2. In a 

few cases, you may need to determine wheth-

er the plant contains more than one ‘‘sta-

tionary source’’ as the regional haze rule de-

fines that term, and as we explain further 

below. 

What pollutants should I address? 

Visibility-impairing pollutants include the 

following: 

(1) Sulfur dioxide (SO2), 

(2) Nitrogen oxides (NOX), and 

(3) Particulate matter. 

You may use PM10 as an indicator for par-

ticulate matter in this intial step. [Note that 

we do not recommend use of total suspended 

particulates (TSP) as in indicator for partic-

ulate matter.] As emissions of PM10 include 

the components of PM2.5 as a subset, there is 

no need to have separate 250 ton thresholds 

for PM10 and PM2.5; 250 tons of PM10 rep-

resents at most 250 tons of PM2.5, and at most 

250 tons of any individual particulate species 

such as elemental carbon, crustal material, 

etc. 

However, if you determine that a source of 

particulate matter is BART-eligible, it will 

be important to distinguish between the fine 

and coarse particle components of direct par-

ticulate emissions in the remainder of the 

BART analysis, including for the purpose of 

modeling the source’s impact on visibility. 

This is because although both fine and 

coarse particulate matter contribute to visi-

bility impairment, the long-range transport 

of fine particles is of particular concern in 

the formation of regional haze. Thus, for ex-

ample, air quality modeling results used in 

the BART determination will provide a more 

accurate prediction of a source’s impact on 

visibility if the inputs into the model ac-

count for the relative particle size of any di-

rectly emitted particulate matter (i.e. PM10 
vs. PM2.5). 

You should exercise judgment in deciding 

whether the following pollutants impair visi-

bility in an area: 

(4) Volatile organic compounds (VOC), and 

(5) Ammonia and ammonia compounds. 

You should use your best judgment in de-

ciding whether VOC or ammonia emissions 

from a source are likely to have an impact 

on visibility in an area. Certain types of VOC 

emissions, for example, are more likely to 

form secondary organic aerosols than oth-

ers. 1 Similarly, controlling ammonia emis-

sions in some areas may not have a signifi-

cant impact on visibility. You need not pro-

vide a formal showing of an individual deci-

sion that a source of VOC or ammonia emis-

sions is not subject to BART review. Because 

air quality modeling may not be feasible for 

individual sources of VOC or ammonia, you 

should also exercise your judgement in as-

sessing the degree of visibility impacts due 

to emissions of VOC and emissions of ammo-

nia or ammonia compounds. You should fully 

document the basis for judging that a VOC 

or ammonia source merits BART review, in-

cluding your assessment of the source’s con-

tribution to visibility impairment. 

What does the term ‘‘potential’’ emissions 

mean? 

The regional haze rule defines potential to 

emit as follows: 

‘‘Potential to emit’’ means the maximum 

capacity of a stationary source to emit a pol-

lutant under its physical and operational de-

sign. Any physical or operational limitation 

on the capacity of the source to emit a pol-

lutant including air pollution control equip-

ment and restrictions on hours of operation 

or on the type or amount of material com-

busted, stored, or processed, shall be treated 

as part of its design if the limitation or the 

effect it would have on emissions is federally 

enforceable. Secondary emissions do not 

count in determining the potential to emit 

of a stationary source. 

The definition of ‘‘potential to emit’’ means 

that a source which actually emits less than 

250 tons per year of a visibility-impairing 

pollutant is BART-eligible if its emissions 

would exceed 250 tons per year when oper-

ating at its maximum capacity given its 

physical and operational design (and consid-

ering all federally enforceable and State en-

forceable permit limits.) 

Example: A source, while operating at one- 

fourth of its capacity, emits 75 tons per year 

of SO2. If it were operating at 100 percent of 

its maximum capacity, the source would 

emit 300 tons per year. Because under the 

above definition such a source would have 

‘‘potential’’ emissions that exceed 250 tons 

per year, the source (if in a listed category 

and built during the 1962–1977 time window) 

would be BART-eligible. 

How do I identify whether a plant has more 

than one ‘‘stationary source?’’ 

1. The regional haze rule, in 40 CFR 51.301, 

defines a stationary source as a ‘‘building, 

structure, facility or installation which 
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2 NOTE: Most of these terms and definitions 

are the same for regional haze and the 1980 

visibility regulations. For the regional haze 

rule we use the term ‘‘BART-eligible source’’ 

rather than ‘‘existing stationary facility’’ to 

clarify that only a limited subset of existing 

stationary sources are subject to BART. 
3 We recognize that we are in a transition 

period from the use of the SIC system to a 

new system called the North American In-

dustry Classification System (NAICS). For 

purposes of identifying BART-eligible 

sources, you may use either 2-digit SICS or 

the equivalent in the NAICS system. 
4 NOTE: The concept of support facility used 

for the NSR program applies here as well. 

Support facilities, that is facilities that con-

vey, store or otherwise assist in the produc-

tion of the principal product, must be 

grouped with primary facilities even when 

the facilities fall wihin separate SIC codes. 

For purposes of BART reviews, however, 

such support facilities (a) must be within one 

of the 26 listed source categories and (b) 

must have been in existence as of August 7, 

1977, and (c) must not have been in operation 

as of August 7, 1962. 

emits or may emit any air pollutant.’’ 2 The 

rule further defines ‘‘building, structure or 

facility’’ as: 

all of the pollutant-emitting activities which 

belong to the same industrial grouping, are 

located on one or more contiguous or adja-

cent properties, and are under the control of 

the same person (or persons under common 

control). Pollutant-emitting activities must 

be considered as part of the same industrial 

grouping if they belong to the same Major 

Group (i.e., which have the same two-digit 

code) as described in the Standard Industrial 

Classification Manual, 1972 as amended by 

the 1977 Supplement (U.S. Government 

Printing Office stock numbers 4101–0066 and 

003–005–00176–0, respectively). 

2. In applying this definition, it is nec-

essary to determine which facilities are lo-

cated on ‘‘contiguous or adjacent prop-

erties.’’ Within this contiguous and adjacent 

area, it is also necessary to group those 

emission units that are under ‘‘common con-

trol.’’ We note that these plant boundary 

issues and ‘‘common control’’ issues are very 

similar to those already addressed in imple-

mentation of the title V operating permits 

program and in NSR. 
3. For emission units within the ‘‘contig-

uous or adjacent’’ boundary and under com-

mon control, you must group emission units 

that are within the same industrial grouping 

(that is, associated with the same 2-digit SIC 

code) in order to define the stationary 

source. 3 For most plants on the BART 

source category list, there will only be one 2- 

digit SIC that applies to the entire plant. 

For example, all emission units associated 

with kraft pulp mills are within SIC code 26, 

and chemical process plants will generally 

include emission units that are all within 

SIC code 28. The ‘‘2-digit SIC test’’ applies in 

the same way as the test is applied in the 

major source NSR programs. 4 

4. For purposes of the regional haze rule, 

you must group emissions from all emission 

units put in place within the 1962–1977 time 

period that are within the 2-digit SIC code, 

even if those emission units are in different 

categories on the BART category list. 

Examples: A chemical plant which started 

operations within the 1962 to 1977 time period 

manufactures hydrochloric acid (within the 

category title ‘‘Hydrochloric, sulfuric, and 

nitric acid plants’’) and various organic 

chemicals (within the category title ‘‘chem-

ical process plants’’). All of the emission 

units are within SIC code 28 and, therefore, 

all the emission units are considered in de-

termining BART eligibility of the plant. You 

sum the emissions over all of these emission 

units to see whether there are more than 250 

tons per year of potential emissions. 

A steel mill which started operations with-

in the 1962 to 1977 time period includes a sin-

tering plant, a coke oven battery, and var-

ious other emission units. All of the emis-

sion units are within SIC code 33. You sum 

the emissions over all of these emission 

units to see whether there are more than 250 

tons per year of potential emissions. 

4. Final Step: Identify the Emissions Units 

and Pollutants That Constitute the BART- 

Eligible Source 

If the emissions from the list of emissions 

units at a stationary source exceed a poten-

tial to emit of 250 tons per year for any visi-

bility-impairing pollutant, then that collec-

tion of emissions units is a BART-eligible 

source. 

Example: A stationary source comprises the 

following two emissions units, with the fol-

lowing potential emissions: 

Emissions unit A 

200 tons/yr SO2 
150 tons/yr NOX 
25 tons/yr PM 

Emissions unit B 

100 tons/yr SO2 
75 tons/yr NOX 
10 tons/yr PM 

For this example, potential emissions of SO2 
are 300 tons/yr, which exceeds the 250 tons/yr 

threshold. Accordingly, the entire ‘‘sta-

tionary source’’, that is, emissions units A 

and B, may be subject to a BART review for 

SO2, NOX, and PM, even though the potential 

emissions of PM and NOX at each emissions 

unit are less than 250 tons/yr each. 

Example: The total potential emissions, ob-

tained by adding the potential emissions of 
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5 We expect that regional planning organi-

zations will have modeling information that 

identifies sources affecting visibility in indi-

vidual class I areas. 
6 Note that the contribution threshold 

should be used to determine whether an indi-

vidual source is reasonably anticipated to 

contribute to visibility impairment. You 

should not aggregate the visibility effects of 

multiple sources and compare their collec-

tive effects against your contribution 

threshold because this would inappropriately 

create a ‘‘contribute to contribution’’ test. 

all emission units in a listed category at a 

plant site, are as follows: 

200 tons/yr SO2 
150 tons/yr NOX 
25 tons/yr PM 

Even though total emissions exceed 250 

tons/yr, no individual regulated pollutant ex-

ceeds 250 tons/yr and this source is not 

BART-eligible. 

Can States establish de minimis levels of 

emissions for pollutants at BART-eligible 

sources? 

In order to simplify BART determinations, 

States may choose to identify de minimis 

levels of pollutants at BART-eligible sources 

(but are not required to do so). De minimis 

values should be identified with the purpose 

of excluding only those emissions so mini-

mal that they are unlikely to contribute to 

regional haze. Any de minimis values that 

you adopt must not be higher than the PSD 

applicability levels: 40 tons/yr for SO2 and 

NOX and 15 tons/yr for PM10. These de mini-

mis levels may only be applied on a plant- 

wide basis. 

III. HOW TO IDENTIFY SOURCES ‘‘SUBJECT TO 

BART’’ 

Once you have compiled your list of BART- 

eligible sources, you need to determine 

whether (1) to make BART determinations 

for all of them or (2) to consider exempting 

some of them from BART because they may 

not reasonably be anticipated to cause or 

contribute to any visibility impairment in a 

Class I area. If you decide to make BART de-

terminations for all the BART-eligible 

sources on your list, you should work with 

your regional planning organization (RPO) 

to show that, collectively, they cause or con-

tribute to visibility impairment in at least 

one Class I area. You should then make indi-

vidual BART determinations by applying the 

five statutory factors discussed in Section IV 

below. 

On the other hand, you also may choose to 

perform an initial examination to determine 

whether a particular BART-eligible source or 

group of sources causes or contributes to vis-

ibility impairment in nearby Class I areas. If 

your analysis, or information submitted by 

the source, shows that an individual source 

or group of sources (or certain pollutants 

from those sources) is not reasonably antici-

pated to cause or contribute to any visibility 

impairment in a Class I area, then you do 

not need to make BART determinations for 

that source or group of sources (or for cer-

tain pollutants from those sources). In such 

a case, the source is not ‘‘subject to BART’’ 

and you do not need to apply the five statu-

tory factors to make a BART determination. 

This section of the Guideline discusses sev-

eral approaches that you can use to exempt 

sources from the BART determination proc-

ess. 

A. What Steps Do I Follow To Determine 
Whether a Source or Group of Sources Cause 
or Contribute to Visibility Impairment for Pur-
poses of BART? 

1. How Do I Establish a Threshold? 

One of the first steps in determining 

whether sources cause or contribute to visi-

bility impairment for purposes of BART is to 

establish a threshold (measured in deciviews) 

against which to measure the visibility im-

pact of one or more sources. A single source 

that is responsible for a 1.0 deciview change 

or more should be considered to ‘‘cause’’ visi-

bility impairment; a source that causes less 

than a 1.0 deciview change may still con-

tribute to visibility impairment and thus be 

subject to BART. 
Because of varying circumstances affecting 

different Class I areas, the appropriate 

threshold for determining whether a source 

‘‘contributes to any visibility impairment’’ 

for the purposes of BART may reasonably 

differ across States. As a general matter, 

any threshold that you use for determining 

whether a source ‘‘contributes’’ to visibility 

impairment should not be higher than 0.5 

deciviews. 
In setting a threshold for ‘‘contribution,’’ 

you should consider the number of emissions 

sources affecting the Class I areas at issue 

and the magnitude of the individual sources’ 

impacts. 5 In general, a larger number of 

sources causing impacts in a Class I area 

may warrant a lower contribution threshold. 

States remain free to use a threshold lower 

than 0.5 deciviews if they conclude that the 

location of a large number of BART-eligible 

sources within the State and in proximity to 

a Class I area justify this approach. 6 

2. What Pollutants Do I Need To Consider? 

You must look at SO2, NOX, and direct par-

ticulate matter (PM) emissions in deter-

mining whether sources cause or contribute 

to visibility impairment, including both 

PM10 and PM2.5. Consistent with the ap-

proach for identifying your BART-eligible 

sources, you do not need to consider less 
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7 The model code and its documentation 

are available at no cost for download from 

http://www.epa.gov/scram001/tt22.htm#calpuff. 

8 The Guideline on Air Quality Models, 40 

CFR part 51, appendix W, addresses the regu-

latory application of air quality models for 

assessing criteria pollutants under the CAA, 

and describes further the procedures for 

using the CALPUFF model, as well as for ob-

taining approval for the use of other, non-

guideline models. 
9 Interagency Workgroup on Air Quality Mod-

eling (IWAQM) Phase 2 Summary Report and 

Recommendations for Modeling Long Range 

Transport Impacts, U.S. Environmental Pro-

tection Agency, EPA–454/R–98–019, December 

1998. 

than de minimis emissions of these pollut-

ants from a source. 
As explained in section II, you must use 

your best judgement to determine whether 

VOC or ammonia emissions are likely to 

have an impact on visibility in an area. In 

addition, although as explained in Section II, 

you may use PM10 an indicator for particu-

late matter in determining whether a source 

is BART-eligible, in determining whether a 

source contributes to visibility impairment, 

you should distinguish between the fine and 

coarse particle components of direct particu-

late emissions. Although both fine and 

coarse particulate matter contribute to visi-

bility impairment, the long-range transport 

of fine particles is of particular concern in 

the formation of regional haze. Air quality 

modeling results used in the BART deter-

mination will provide a more accurate pre-

diction of a source’s impact on visibility if 

the inputs into the model account for the 

relative particle size of any directly emitted 

particulate matter (i.e., PM10 vs. PM2.5). 

3. What Kind of Modeling Should I Use To 

Determine Which Sources and Pollutants 

Need Not Be Subject to BART? 

This section presents several options for 

determining that certain sources need not be 

subject to BART. These options rely on dif-

ferent modeling and/or emissions analysis 

approaches. They are provided for your guid-

ance. You may also use other reasonable ap-

proaches for analyzing the visibility impacts 

of an individual source or group of sources. 

Option 1: Individual Source Attribution 
Approach (Dispersion Modeling) 

You can use dispersion modeling to deter-

mine that an individual source cannot rea-

sonably be anticipated to cause or contribute 

to visibility impairment in a Class I area and 

thus is not subject to BART. Under this op-

tion, you can analyze an individual source’s 

impact on visibility as a result of its emis-

sions of SO2, NOX and direct PM emissions. 

Dispersion modeling cannot currently be 

used to estimate the predicted impacts on 

visibility from an individual source’s emis-

sions of VOC or ammonia. You may use a 

more qualitative assessment to determine on 

a case-by-case basis which sources of VOC or 

ammonia emissions may be likely to impair 

visibility and should therefore be subject to 

BART review, as explained in section II.A.3. 

above. 
You can use CALPUFF 7 or other appro-

priate model to predict the visibility im-

pacts from a single source at a Class I area. 

CALPUFF is the best regulatory modeling 

application currently available for pre-

dicting a single source’s contribution to visi-

bility impairment and is currently the only 

EPA-approved model for use in estimating 

single source pollutant concentrations re-

sulting from the long range transport of pri-

mary pollutants. 8 It can also be used for 

some other purposes, such as the visibility 

assessments addressed in today’s rule, to ac-

count for the chemical transformation of SO2 
and NOX. 

There are several steps for making an indi-

vidual source attribution using a dispersion 

model: 

1. Develop a modeling protocol. Some critical 

items to include in the protocol are the me-

teorological and terrain data that will be 

used, as well as the source-specific informa-

tion (stack height, temperature, exit veloc-

ity, elevation, and emission rates of applica-

ble pollutants) and receptor data from appro-

priate Class I areas. We recommend fol-

lowing EPA’s Interagency Workgroup on Air 

Quality Modeling (IWAQM) Phase 2 Summary 

Report and Recommendations for Modeling 

Long Range Transport Impacts 9 for parameter 

settings and meteorological data inputs. You 

may use other settings from those in 

IWAQM, but you should identify these set-

tings and explain your selection of these set-

tings. 

One important element of the protocol is 

in establishing the receptors that will be 

used in the model. The receptors that you 

use should be located in the nearest Class I 

area with sufficient density to identify the 

likely visibility effects of the source. For 

other Class I areas in relatively close prox-

imity to a BART-eligible source, you may 

model a few strategic receptors to determine 

whether effects at those areas may be great-

er than at the nearest Class I area. For ex-

ample, you might chose to locate receptors 

at these areas at the closest point to the 

source, at the highest and lowest elevation 

in the Class I area, at the IMPROVE mon-

itor, and at the approximate expected plume 

release height. If the highest modeled effects 

are observed at the nearest Class I area, you 

may choose not to analyze the other Class I 

areas any further as additional analyses 

might be unwarranted. 

VerDate Mar<15>2010 07:47 Aug 01, 2012 Jkt 226147 PO 00000 Frm 00628 Fmt 8010 Sfmt 8002 Y:\SGML\226147.XXX 226147em
cd

on
al

d 
on

 D
S

K
67

Q
T

V
N

1P
R

O
D

 w
ith

 C
F

R

Add. 34



619 

Environmental Protection Agency Pt. 51, App. Y 

10 CALPUFF Analysis in Support of the 

June 2005 Changes to the Regional Haze 

Rule, U.S. Environmental Protection Agen-

cy, June 15, 2005, Docket No. OAR–2002–0076. 

You should bear in mind that some recep-

tors within the relevant Class I area may be 

less than 50 km from the source while other 

receptors within that same Class I area may 

be greater than 50 km from the same source. 

As indicated by the Guideline on Air Quality 

Models, 40 CFR part 51, appendix W, this sit-

uation may call for the use of two different 

modeling approaches for the same Class I 

area and source, depending upon the State’s 

chosen method for modeling sources less 

than 50 km. In situations where you are as-

sessing visibility impacts for source-receptor 

distances less than 50 km, you should use ex-

pert modeling judgment in determining visi-

bility impacts, giving consideration to both 

CALPUFF and other appropriate methods. 

In developing your modeling protocol, you 

may want to consult with EPA and your re-

gional planning organization (RPO). Up-front 

consultation will ensure that key technical 

issues are addressed before you conduct your 

modeling. 

2. With the accepted protocol and compare the 

predicted visibility impacts with your threshold 

for ‘‘contribution.’’ You should calculate daily 

visibility values for each receptor as the 

change in deciviews compared against nat-

ural visibility conditions. You can use EPA’s 

‘‘Guidance for Estimating Natural Visibility 

Conditions Under the Regional Haze Rule,’’ 

EPA–454/B–03–005 (September 2003) in making 

this calculation. To determine whether a 

source may reasonably be anticipated to 

cause or contribute to visibility impairment 

at Class I area, you then compare the im-

pacts predicted by the model against the 

threshold that you have selected. 

The emissions estimates used in the mod-

els are intended to reflect steady-state oper-

ating conditions during periods of high ca-

pacity utilization. We do not generally rec-

ommend that emissions reflecting periods of 

start-up, shutdown, and malfunction be used, 

as such emission rates could produce higher 

than normal effects than would be typical of 

most facilities. We recommend that States 

use the 24 hour average actual emission rate 

from the highest emitting day of the mete-

orological period modeled, unless this rate 

reflects periods start-up, shutdown, or mal-

function. In addition, the monthly average 

relative humidity is used, rather than the 

daily average humidity—an approach that 

effectively lowers the peak values in daily 

model averages. 

For these reasons, if you use the modeling 

approach we recommend, you should com-

pare your ‘‘contribution’’ threshold against 

the 98th percentile of values. If the 98th per-

centile value from your modeling is less than 

your contribution threshold, then you may 

conclude that the source does not contribute 

to visibility impairment and is not subject 

to BART. 

Option 2: Use of Model Plants To Exempt Indi-

vidual Sources With Common Characteristics 

Under this option, analyses of model plants 

could be used to exempt certain BART-eligi-

ble sources that share specific characteris-

tics. It may be most useful to use this type 

of analysis to identify the types of small 

sources that do not cause or contribute to 

visibility impairment for purposes of BART, 

and thus should not be subject to a BART re-

view. Different Class I areas may have dif-

ferent characteristics, however, so you 

should use care to ensure that the criteria 

you develop are appropriate for the applica-

ble cases. 

In carrying out this approach, you could 

use modeling analyses of representative 

plants to reflect groupings of specific sources 

with important common characteristics. 

Based on these analyses, you may find that 

certain types of sources are clearly antici-

pated to cause or contribute to visibility im-

pairment. You could then choose to categori-

cally require those types of sources to under-

go a BART determination. Conversely, you 

may find based on representative plant anal-

yses that certain types of sources are not 

reasonably anticipated to cause or con-

tribute to visibility impairment. To do this, 

you may conduct your own modeling to es-

tablish emission levels and distances from 

Class I areas on which you can rely to ex-

empt sources with those characteristics. For 

example, based on your modeling you might 

choose to exempt all NOX-only sources that 

emit less than a certain amount per year and 

are located a certain distance from a Class I 

area. You could then choose to categorically 

exempt such sources from the BART deter-

mination process. 

Our analyses of visibility impacts from 

model plants provide a useful example of the 

type of analyses that can be used to exempt 

categories of sources from BART. 10 In our 

analyses, we developed model plants (EGUs 

and non-EGUs), with representative plume 

and stack characteristics, for use in consid-

ering the visibility impact from emission 

sources of different sizes and compositions at 

distances of 50, 100 and 200 kilometers from 

two hypothetical Class I areas (one in the 

East and one in the West). As the plume and 

stack characteristics of these model plants 

were developed considering the broad range 

of sources within the EGU and non-EGU cat-

egories, they do not necessarily represent 

any specific plant. However, the results of 

these analyses are instructive in the develop-

ment of an exemption process for any Class 

I area. 
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In preparing our analyses, we have made a 

number of assumptions and exercised certain 

modeling choices; some of these have a tend-

ency to lend conservatism to the results, 

overstating the likely effects, while others 

may understate the likely effects. On bal-

ance, when all of these factors are consid-

ered, we believe that our examples reflect re-

alistic treatments of the situations being 

modeled. Based on our analyses, we believe 

that a State that has established 0.5 

deciviews as a contribution threshold could 

reasonably exempt from the BART review 

process sources that emit less than 500 tons 

per year of NOX or SO2 (or combined NOX and 

SO2), as long as these sources are located 

more than 50 kilometers from any Class I 

area; and sources that emit less than 1000 

tons per year of NOX or SO2 (or combined 

NOX and SO2) that are located more than 100 

kilometers from any Class I area. You do, 

however, have the option of showing other 

thresholds might also be appropriate given 

your specific circumstances. 

Option 3: Cumulative Modeling To Show That 

No Sources in a State Are Subject to BART 

You may also submit to EPA a demonstra-

tion based on an analysis of overall visibility 

impacts that emissions from BART-eligible 

sources in your State, considered together, 

are not reasonably anticipated to cause or 

contribute to any visibility impairment in a 

Class I area, and thus no source should be 

subject to BART. You may do this on a pol-

lutant by pollutant basis or for all visibility- 

impairing pollutants to determine if emis-

sions from these sources contribute to visi-

bility impairment. 

For example, emissions of SO2 from your 

BART-eligible sources may clearly cause or 

contribute to visibility impairment while di-

rect emissions of PM2.5 from these sources 

may not contribute to impairment. If you 

can make such a demonstration, then you 

may reasonably conclude that none of your 

BART-eligible sources are subject to BART 

for a particular pollutant or pollutants. As 

noted above, your demonstration should 

take into account the interactions among 

pollutants and their resulting impacts on 

visibility before making any pollutant-spe-

cific determinations. 

Analyses may be conducted using several 

alternative modeling approaches. First, you 

may use the CALPUFF or other appropriate 

model as described in Option 1 to evaluate 

the impacts of individual sources on down-

wind Class I areas, aggregating those im-

pacts to determine the collective contribu-

tion of all BART-eligible sources to visi-

bility impairment. You may also use a pho-

tochemical grid model. As a general matter, 

the larger the number of sources being mod-

eled, the more appropriate it may be to use 

a photochemical grid model. However, be-

cause such models are significantly less sen-

sitive than dispersion models to the con-

tributions of one or a few sources, as well as 

to the interactions among sources that are 

widely distributed geographically, if you 

wish to use a grid model, you should consult 

with the appropriate EPA Regional Office to 

develop an appropriate modeling protocol. 

IV. THE BART DETERMINATION: ANALYSIS OF 

BART OPTIONS 

This section describes the process for the 

analysis of control options for sources sub-

ject to BART. 

A. What factors must I address in the BART 

review? 

The visibility regulations define BART as 

follows: 

Best Available Retrofit Technology (BART) 

means an emission limitation based on the 

degree of reduction achievable through the 

application of the best system of continuous 

emission reduction for each pollutant which 

is emitted by . . . [a BART-eligible source]. 

The emission limitation must be established, 

on a case-by-case basis, taking into consider-

ation the technology available, the costs of 

compliance, the energy and non-air quality 

environmental impacts of compliance, any 

pollution control equipment in use or in ex-

istence at the source, the remaining useful 

life of the source, and the degree of improve-

ment in visibility which may reasonably be 

anticipated to result from the use of such 

technology. 

The BART analysis identifies the best sys-

tem of continuous emission reduction taking 

into account: 

(1) The available retrofit control options, 

(2) Any pollution control equipment in use 

at the source (which affects the availability 

of options and their impacts), 

(3) The costs of compliance with control 

options, 

(4) The remaining useful life of the facility, 

(5) The energy and non-air quality environ-

mental impacts of control options 

(6) The visibility impacts analysis. 

B. What is the scope of the BART review? 

Once you determine that a source is sub-

ject to BART for a particular pollutant, then 

for each affected emission unit, you must es-

tablish BART for that pollutant. The BART 

determination must address air pollution 

control measures for each emissions unit or 

pollutant emitting activity subject to re-

view. 

Example: Plantwide emissions from emis-

sion units within the listed categories that 

began operation within the ‘‘time window’’ 
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11 That is, emission units that were in ex-

istence on August 7, 1977 and which began ac-

tual operation on or after August 7, 1962. 

12 In identifying ‘‘all’’ options, you must 

identify the most stringent option and a rea-

sonable set of options for analysis that re-

flects a comprehensive list of available tech-

nologies. It is not necessary to list all per-

mutations of available control levels that 

exist for a given technology—the list is com-

plete if it includes the maximum level of 

control each technology is capable of achiev-

ing. 
13 In EPA’s 1980 BART guidelines for rea-

sonably attributable visibility impairment, 

we concluded that NSPS standards gen-

erally, at that time, represented the best 

level sources could install as BART. In the 20 

Continued 

for BART 11 are 300 tons/yr of NOX, 200 tons/ 

yr of SO2, and 150 tons/yr of primary particu-

late. Emissions unit A emits 200 tons/yr of 

NOX, 100 tons/yr of SO2, and 100 tons/yr of pri-

mary particulate. Other emission units, 

units B through H, which began operating in 

1966, contribute lesser amounts of each pol-

lutant. For this example, a BART review is 

required for NOX, SO2, and primary particu-

late, and control options must be analyzed 

for units B through H as well as unit A. 

C. How does a BART review relate to Maximum 
Achievable Control Technology (MACT) 
Standards under CAA section 112, or to other 
emission limitations required under the 
CAA? 

For VOC and PM sources subject to MACT 

standards, States may streamline the anal-

ysis by including a discussion of the MACT 

controls and whether any major new tech-

nologies have been developed subsequent to 

the MACT standards. We believe that there 

are many VOC and PM sources that are well 

controlled because they are regulated by the 

MACT standards, which EPA developed 

under CAA section 112. For a few MACT 

standards, this may also be true for SO2. Any 

source subject to MACT standards must 

meet a level that is as stringent as the best- 

controlled 12 percent of sources in the indus-

try. Examples of these hazardous air pollut-

ant sources which effectively control VOC 

and PM emissions include (among others) 

secondary lead facilities, organic chemical 

plants subject to the hazardous organic 

NESHAP (HON), pharmaceutical production 

facilities, and equipment leaks and waste-

water operations at petroleum refineries. We 

believe that, in many cases, it will be un-

likely that States will identify emission con-

trols more stringent than the MACT stand-

ards without identifying control options that 

would cost many thousands of dollars per 

ton. Unless there are new technologies subse-

quent to the MACT standards which would 

lead to cost-effective increases in the level of 

control, you may rely on the MACT stand-

ards for purposes of BART. 
We believe that the same rationale also 

holds true for emissions standards developed 

for municipal waste incinerators under CAA 

section 111(d), and for many NSR/PSD deter-

minations and NSR/PSD settlement agree-

ments. However, we do not believe that tech-

nology determinations from the 1970s or 

early 1980s, including new source perform-

ance standards (NSPS), should be considered 

to represent best control for existing 

sources, as best control levels for recent 

plant retrofits are more stringent than these 

older levels. 

Where you are relying on these standards 

to represent a BART level of control, you 

should provide the public with a discussion 

of whether any new technologies have subse-

quently become available. 

D. What Are the Five Basic Steps of a Case-by- 
Case BART Analysis? 

The five steps are: 
STEP 1—Identify All 12 Available Retrofit 

Control Technologies, 
STEP 2—Eliminate Technically Infeasible 

Options, 
STEP 3—Evaluate Control Effectiveness of 

Remaining Control Technologies, 
STEP 4—Evaluate Impacts and Document 

the Results, and 
STEP 5—Evaluate Visibility Impacts. 

1. STEP 1: How do I identify all available 

retrofit emission control techniques? 

1. Available retrofit control options are 

those air pollution control technologies with 

a practical potential for application to the 

emissions unit and the regulated pollutant 

under evaluation. Air pollution control tech-

nologies can include a wide variety of avail-

able methods, systems, and techniques for 

control of the affected pollutant. Tech-

nologies required as BACT or LAER are 

available for BART purposes and must be in-

cluded as control alternatives. The control 

alternatives can include not only existing 

controls for the source category in question 

but also take into account technology trans-

fer of controls that have been applied to 

similar source categories and gas streams. 

Technologies which have not yet been ap-

plied to (or permitted for) full scale oper-

ations need not be considered as available; 

we do not expect the source owner to pur-

chase or construct a process or control de-

vice that has not already been demonstrated 

in practice. 
2. Where a NSPS exists for a source cat-

egory (which is the case for most of the cat-

egories affected by BART), you should in-

clude a level of control equivalent to the 

NSPS as one of the control options. 13 The 
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year period since this guidance was devel-

oped, there have been advances in SO2 con-

trol technologies as well as technologies for 

the control of other pollutants, confirmed by 

a number of recent retrofits at Western 

power plants. Accordingly, EPA no longer 

concludes that the NSPS level of controls 

automatically represents ‘‘the best these 

sources can install.’’ Analysis of the BART 

factors could result in the selection of a 

NSPS level of control, but you should reach 

this conclusion only after considering the 

full range of control options. 

NSPS standards are codified in 40 CFR part 

60. We note that there are situations where 

NSPS standards do not require the most 

stringent level of available control for all 

sources within a category. For example, 

post-combustion NOX controls (the most 

stringent controls for stationary gas tur-

bines) are not required under subpart GG of 

the NSPS for Stationary Gas Turbines. How-

ever, such controls must still be considered 

available technologies for the BART selec-

tion process. 

3. Potentially applicable retrofit control 

alternatives can be categorized in three 

ways. 

• Pollution prevention: use of inherently 

lower-emitting processes/practices, including 

the use of control techniques (e.g., low-NOX 
burners) and work practices that prevent 

emissions and result in lower ‘‘production- 

specific’’ emissions (note that it is not our 

intent to direct States to switch fuel forms, 

e.g., from coal to gas), 

• Use of (and where already in place, im-

provement in the performance of) add-on 

controls, such as scrubbers, fabric filters, 

thermal oxidizers and other devices that con-

trol and reduce emissions after they are pro-

duced, and 

• Combinations of inherently lower-emit-

ting processes and add-on controls. 

4. In the course of the BART review, one or 

more of the available control options may be 

eliminated from consideration because they 

are demonstrated to be technically infeasible 

or to have unacceptable energy, cost, or non- 

air quality environmental impacts on a case- 

by-case (or site-specific) basis. However, at 

the outset, you should initially identify all 

control options with potential application to 

the emissions unit under review. 

5. We do not consider BART as a require-

ment to redesign the source when consid-

ering available control alternatives. For ex-

ample, where the source subject to BART is 

a coal-fired electric generator, we do not re-

quire the BART analysis to consider building 

a natural gas-fired electric turbine although 

the turbine may be inherently less polluting 

on a per unit basis. 

6. For emission units subject to a BART re-

view, there will often be control measures or 

devices already in place. For such emission 

units, it is important to include control op-

tions that involve improvements to existing 

controls and not to limit the control options 

only to those measures that involve a com-

plete replacement of control devices. 

Example: For a power plant with an exist-

ing wet scrubber, the current control effi-

ciency is 66 percent. Part of the reason for 

the relatively low control efficiency is that 

22 percent of the gas stream bypasses the 

scrubber. A BART review identifies options 

for improving the performance of the wet 

scrubber by redesigning the internal compo-

nents of the scrubber and by eliminating or 

reducing the percentage of the gas stream 

that bypasses the scrubber. Four control op-

tions are identified: (1) 78 percent control 

based upon improved scrubber performance 

while maintaining the 22 percent bypass, (2) 

83 percent control based upon improved 

scrubber performance while reducing the by-

pass to 15 percent, (3) 93 percent control 

based upon improving the scrubber perform-

ance while eliminating the bypass entirely, 

(this option results in a ‘‘wet stack’’ oper-

ation in which the gas leaving the stack is 

saturated with water) and (4) 93 percent as in 

option 3, with the addition of an indirect re-

heat system to reheat the stack gas above 

the saturation temperature. You must con-

sider each of these four options in a BART 

analysis for this source. 

7. You are expected to identify potentially 

applicable retrofit control technologies that 

represent the full range of demonstrated al-

ternatives. Examples of general information 

sources to consider include: 

• The EPA’s Clean Air Technology Center, 

which includes the RACT/BACT/LAER Clear-

inghouse (RBLC); 

• State and Local Best Available Control 

Technology Guidelines—many agencies have 

online information—for example South 

Coast Air Quality Management District, Bay 

Area Air Quality Management District, and 

Texas Natural Resources Conservation Com-

mission; 

• Control technology vendors; 

• Federal/State/Local NSR permits and as-

sociated inspection/performance test reports; 

• Environmental consultants; 

• Technical journals, reports and news-

letters, air pollution control seminars; and 

• The EPA’s NSR bulletin board—http:// 

www.epa.gov/ttn/nsr; 

• Department of Energy’s Clean Coal Pro-

gram—technical reports; 

• The NOX Control Technology ‘‘Cost 

Tool’’—Clean Air Markets Division Web 

page—http://www.epa.gov/airmarkets/arp/nox/ 

controltech.html; 

• Performance of selective catalytic reduc-

tion on coal-fired steam generating units— 
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final report. OAR/ARD, June 1997 (also avail-

able at http://www.epa.gov/airmarkets/arp/nox/ 

controltech.html); 
• Cost estimates for selected applications 

of NOX control technologies on stationary 

combustion boilers. OAR/ARD June 1997. 

(Docket for NOX SIP Call, A–96–56, item II–A– 

03); 

• Investigation of performance and cost of 

NOX controls as applied to group 2 boilers. 

OAR/ARD, August 1996. (Docket for Phase II 

NOX rule, A–95–28, item IV–A–4); 

• Controlling SO2 Emissions: A Review of 

Technologies. EPA–600/R–00–093, USEPA/ 

ORD/NRMRL, October 2000; and 

• The OAQPS Control Cost Manual. 

You are expected to compile appropriate 

information from these information sources. 

8. There may be situations where a specific 

set of units within a fenceline constitutes 

the logical set to which controls would apply 

and that set of units may or may not all be 

BART-eligible. (For example, some units in 

that set may not have been constructed be-

tween 1962 and 1977.) 

9. If you find that a BART source has con-

trols already in place which are the most 

stringent controls available (note that this 

means that all possible improvements to any 

control devices have been made), then it is 

not necessary to comprehensively complete 

each following step of the BART analysis in 

this section. As long these most stringent 

controls available are made federally en-

forceable for the purpose of implementing 

BART for that source, you may skip the re-

maining analyses in this section, including 

the visibility analysis in step 5. Likewise, if 

a source commits to a BART determination 

that consists of the most stringent controls 

available, then there is no need to complete 

the remaining analyses in this section. 

2. STEP 2: How do I determine whether the 

options identified in Step 1 are technically 

feasible? 

In Step 2, you evaluate the technical feasi-

bility of the control options you identified in 

Step 1. You should document a demonstra-

tion of technical infeasibility and should ex-

plain, based on physical, chemical, or engi-

neering principles, why technical difficulties 

would preclude the successful use of the con-

trol option on the emissions unit under re-

view. You may then eliminate such tech-

nically infeasible control options from fur-

ther consideration in the BART analysis. 

In general, what do we mean by technical 

feasibility? 

Control technologies are technically fea-

sible if either (1) they have been installed 

and operated successfully for the type of 

source under review under similar condi-

tions, or (2) the technology could be applied 

to the source under review. Two key con-

cepts are important in determining whether 

a technology could be applied: ‘‘availability’’ 

and ‘‘applicability.’’ As explained in more 

detail below, a technology is considered 

‘‘available’’ if the source owner may obtain 

it through commercial channels, or it is oth-

erwise available within the common sense 

meaning of the term. An available tech-

nology is ‘‘applicable’’ if it can reasonably be 

installed and operated on the source type 

under consideration. A technology that is 

available and applicable is technically fea-

sible. 

What do we mean by ‘‘available’’ 

technology? 

1. The typical stages for bringing a control 

technology concept to reality as a commer-

cial product are: 
• Concept stage; 
• Research and patenting; 
• Bench scale or laboratory testing; 
• Pilot scale testing; 
• Licensing and commercial demonstra-

tion; and 
• Commercial sales. 
2. A control technique is considered avail-

able, within the context presented above, if 

it has reached the stage of licensing and 

commercial availability. Similarly, we do 

not expect a source owner to conduct ex-

tended trials to learn how to apply a tech-

nology on a totally new and dissimilar 

source type. Consequently, you would not 

consider technologies in the pilot scale test-

ing stages of development as ‘‘available’’ for 

purposes of BART review. 
3. Commercial availability by itself, how-

ever, is not necessarily a sufficient basis for 

concluding a technology to be applicable and 

therefore technically feasible. Technical fea-

sibility, as determined in Step 2, also means 

a control option may reasonably be deployed 

on or ‘‘applicable’’ to the source type under 

consideration. 
Because a new technology may become 

available at various points in time during 

the BART analysis process, we believe that 

guidelines are needed on when a technology 

must be considered. For example, a tech-

nology may become available during the 

public comment period on the State’s rule 

development process. Likewise, it is possible 

that new technologies may become available 

after the close of the State’s public comment 

period and before submittal of the SIP to 

EPA, or during EPA’s review process on the 

SIP submittal. In order to provide certainty 

in the process, all technologies should be 

considered if available before the close of the 

State’s public comment period. You need not 

consider technologies that become available 

after this date. As part of your analysis, you 

should consider any technologies brought to 

your attention in public comments. If you 

disagree with public comments asserting 

that the technology is available, you should 
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provide an explanation for the public record 

as to the basis for your conclusion. 

What do we mean by ‘‘applicable’’ 

technology? 

You need to exercise technical judgment in 

determining whether a control alternative is 

applicable to the source type under consider-

ation. In general, a commercially available 

control option will be presumed applicable if 

it has been used on the same or a similar 

source type. Absent a showing of this type, 

you evaluate technical feasibility by exam-

ining the physical and chemical characteris-

tics of the pollutant-bearing gas stream, and 

comparing them to the gas stream charac-

teristics of the source types to which the 

technology had been applied previously. De-

ployment of the control technology on a new 

or existing source with similar gas stream 

characteristics is generally a sufficient basis 

for concluding the technology is technically 

feasible barring a demonstration to the con-

trary as described below. 

What type of demonstration is required if I 

conclude that an option is not technically 

feasible? 

1. Where you conclude that a control op-

tion identified in Step 1 is technically infea-

sible, you should demonstrate that the op-

tion is either commercially unavailable, or 

that specific circumstances preclude its ap-

plication to a particular emission unit. Gen-

erally, such a demonstration involves an 

evaluation of the characteristics of the pol-

lutant-bearing gas stream and the capabili-

ties of the technology. Alternatively, a dem-

onstration of technical infeasibility may in-

volve a showing that there are unresolvable 

technical difficulties with applying the con-

trol to the source (e.g., size of the unit, loca-

tion of the proposed site, operating problems 

related to specific circumstances of the 

source, space constraints, reliability, and ad-

verse side effects on the rest of the facility). 

Where the resolution of technical difficulties 

is merely a matter of increased cost, you 

should consider the technology to be tech-

nically feasible. The cost of a control alter-

native is considered later in the process. 
2. The determination of technical feasi-

bility is sometimes influenced by recent air 

quality permits. In some cases, an air qual-

ity permit may require a certain level of 

control, but the level of control in a permit 

is not expected to be achieved in practice 

(e.g., a source has received a permit but the 

project was canceled, or every operating 

source at that permitted level has been phys-

ically unable to achieve compliance with the 

limit). Where this is the case, you should 

provide supporting documentation showing 

why such limits are not technically feasible, 

and, therefore, why the level of control (but 

not necessarily the technology) may be 

eliminated from further consideration. How-

ever, if there is a permit requiring the appli-

cation of a certain technology or emission 

limit to be achieved for such technology, 

this usually is sufficient justification for you 

to assume the technical feasibility of that 

technology or emission limit. 

3. Physical modifications needed to resolve 

technical obstacles do not, in and of them-

selves, provide a justification for eliminating 

the control technique on the basis of tech-

nical infeasibility. However, you may con-

sider the cost of such modifications in esti-

mating costs. This, in turn, may form the 

basis for eliminating a control technology 

(see later discussion). 

4. Vendor guarantees may provide an indi-

cation of commercial availability and the 

technical feasibility of a control technique 

and could contribute to a determination of 

technical feasibility or technical infeasi-

bility, depending on circumstances. How-

ever, we do not consider a vendor guarantee 

alone to be sufficient justification that a 

control option will work. Conversely, lack of 

a vendor guarantee by itself does not present 

sufficient justification that a control option 

or an emissions limit is technically infeasi-

ble. Generally, you should make decisions 

about technical feasibility based on chem-

ical, and engineering analyses (as discussed 

above), in conjunction with information 

about vendor guarantees. 

5. A possible outcome of the BART proce-

dures discussed in these guidelines is the 

evaluation of multiple control technology al-

ternatives which result in essentially equiva-

lent emissions. It is not our intent to en-

courage evaluation of unnecessarily large 

numbers of control alternatives for every 

emissions unit. Consequently, you should use 

judgment in deciding on those alternatives 

for which you will conduct the detailed im-

pacts analysis (Step 4 below). For example, if 

two or more control techniques result in 

control levels that are essentially identical, 

considering the uncertainties of emissions 

factors and other parameters pertinent to es-

timating performance, you may evaluate 

only the less costly of these options. You 

should narrow the scope of the BART anal-

ysis in this way only if there is a negligible 

difference in emissions and energy and non- 

air quality environmental impacts between 

control alternatives. 

3. STEP 3: How do I evaluate technically 

feasible alternatives? 

Step 3 involves evaluating the control ef-

fectiveness of all the technically feasible 

control alternatives identified in Step 2 for 

the pollutant and emissions unit under re-

view. 

Two key issues in this process include: 

(1) Making sure that you express the de-

gree of control using a metric that ensures 
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24876	 RULES AND REGULATIONS

Title 40—PROTECTION OF
ENVIRONMENT

Chapter I--Environmental Protection
Agency

SUBCHAPTER C--AIR PROGRAMS

PART 60—STANDARDS OF PERFORM-
ANCE FOR NEW STATIONARY
SOURCES
On August 17, 1971 (36 F,R. 15704)

pursuant to section 111 of the Clean Air
Act as amended, the Administrator
proposed standards of performance for
steam generators, portland cement
plants, incinerators, nitric acid plants
and sulfuric acid plants. The proposed
standards, applicable to sources the con-
struction or modification of which was
initiated after August 17, 1971, included
emission limits for one or more of four
pollutants (particulate matter, sulfur
3 lloxide, nitrogen oxides, and sulfuric
acid mist) for each source category. The
proposal included requirements for per-
formance testing, stack gas monitoring,
record keeping and reporting, and pro-
cedures by which EPA will provide pre-
construction review and determine the
applicability of the standards to specific
sources.

Interested parties were afforded an
opportunity to participate in the rule
making by submitting comments. A total
of more than 200 interested parties, in-
cluding Federal, State, and local agen-
cies, citizens groups, and commercial and
industrial organizations submitted com-
ments. Following a review of the pro-
posed regulations and consideration of
the comments, the regulations, includ-
ing the appendix, have been revised and
are being promulgated today. The prin-
cipal revisions are described below:

1. Particulate matter performance •
testing procedures have been revised to
eliminate the requirement for Impingers
in the sampling train. Compliance will be
based only on material collected in the
dry filter and the probe preceding the
filter. Emission limits have been adjusted
as appropriate to reflect the change in
test methods. The adjusted standards re-
quire the same degree of particulate con-
trol as the originally proposed standards

2. Provisions have been added whereby
l'alternative test methods can be used to

determine compliance. Any person who
proposes the use of an alternative
method will be obliged to provide evi-
dence that the alternative method is
equivalent to the reference method.

3. The definition of modification, as it
pertains to increases in production rate
and changes of fuels, has been clarified.
Increases in production rates up to design
capacity will not be considered a modifi-
cation nor will fuel switches if the equip-
ment was originally designed to accom-
modate such fuels. These provisions will
eliminate inequities where equipment had
been put into partial operation prior to
the proposal of the standards.

4. The definition of a new source was
clarified to include construction which

is completed within an organization as
well as the more common situations
where the facility is designed and con-
structed by a contractor.

5. The provisions regarding requests
for EPA plan preview and determinationa construction or modification have been
modified to emphasize that the submittal
of such requests and attendant informa-
tion is purely voluntary. Submittal of
such a request will not bind the operator
to supply further information: however,
lack of sufficient information may pre-
vent the Administrator from rendering
an opinion. Further provisions have been
added to the effect that information sub-
mitted voluntarily for such plan review
or determination of applicability will b•
considered confidential, if the owner or
operator requests such confidentiality.
. 6. Requirements for notifying the Ad-

ministrator prior to commencing con-
struction have been deleted. As proposed,
the provision would have required notifi-
cation prior to the signing of a contract
for construction of a new source. Owners
and operators still will be required td
notify the Administrator 30 days prior to
initial operation and to confirm the
action within 15 days after startup.

7. Revisions were incoporated to per-
mit compliance testing to be deferred up
to 60 days after achieving the maximum
production rate but no longer than 180
days after initial startup. The proposed
regulation could have required testing
within 60 days after startup but defined
startup as the beginning of routine
operation. Owners or operators will be
required to notify the Administrator at
least 10 days prior to compliance testing
so that an EPA observer can be on ',Lend.
Procedures have been modified so that
the equipment will have to be operated
at maximum expected production rate.
rather than rated capacity, during com-
pliance tests.

8. The criteria for evaluating perform-
ance testing results have been simplified
to eliminate the requirement that all
values be within 35 percent of the aver-
age. Compliance will be based on the
average of three repetitions conducted in
the specified manner.

9. Provisions were added to require
owners or operators of affected facilities
to maintain records of compliance tests,
monitoring equipment, pertinent anal-
yses, feed rates, production rates, etc. for
2 years and to make such information
available on request to the Administra-
tor. Owners or operators will be required
to summarize the recorded data daily
and to convert recorded data into the
applicable units of the standard.

10. Modifications were made to the
visible emission standards for steam
generators, cement plants, nitric acid
plants, and sulfuric acid plants. The
Ringehnann standards have been de-
leted; all limits will be based on opacity.
In every case, the equivalent opacity will
be at least as stringent as the proposed
Ringelmann number. In addition, re-
euirements have been altered for three
of the source categories so that allowable
emissions will be less than 10 percent
opacity rather than 5 percent or less
opacity. There were many comments

that oi'servers could not accurately
evaluate emissions of 5 percent opacity.
In addition, drafting errors in the pro-
posed visible emission limits for cement
kilns and steam generators were cor-
rected. Steam generators will be limited
to visible emissions not greater than 20
percent opacity and cement kilns to not
greater than 10 percent opacity.

11. Specifications for monitoring de-
vices were clarified, and directives for
calibration were included. The instru-
ments are to be calibrated at least once
a day, or more often if specified by the
manufacturer, Additional guidance on
the selection and use of such instruments
will be provided at a later date.

12. The rzquirernent for sulfur dioxide
monitoring at steam generators wee
deleted for those sources which will
achieve the standard by burning low-sul-
fur fuel, provided that fuel analysis is
conducted and recorded daily. American
Society for Testing and Materials
sampling techniques are specified for
coal and fuel oil.

13. Provisions were added to the steam
generator standards to cover those in-
stances where mixed fuels are burned.
Allowable emissions will be determined
by prorating the heat input of each fuel,
however, in the case of sulfur dioxide, the
provisions allow operators the option of
burning low-sulfur fuels . (probably
natural gas) as a means of compliance.

14. Steam generators fired with lignite
have been exempted from the nitrogen
oxides limit. The revision was made in
view of the lack of information on some
types of lignite burning. When more in-
formation is developed, nitrogen oxides
standards may be extended to lignite
fired steam generators.

15. A provision was added to make it
explicit that the sulfuric acid plant
standards will not apply to scavenger
acid plants. As stated in the background
document, APT]) 0711, which was issued
at the ttme the proposed standards were
Published, the standards were not meant
to apply to such operations, e.g., where
sulfuric acid plants are used primarily
to control sulfur dioxide or other sulfur
compounds which would otherwise be
vented into the atmosphere.

16. The regulation has been revised
to provide that all materials submitted
pursuant to these regulations will be di-
rected to EPA's Office of General En-
forcement.

17. Several other technical changes
have also been made. States and inter-
ested parties are urged to make a careful
reading of these regulations.

As required by section 111 of the Act,
the standards of performance promul-
gated herein "reflect the degree of emis-
sion reduction which (taking into ac-
count the cost of achieving such reduc-
tion) the Administrator determines has
been adequately demonstrated". The
standards of performance are based on
stationary source testing conducted by
the Environmental Protection Agency
and/or contractors and on data derived
from various other sources, including the
available technical literature. In the com-
ments cn the proposed standards, many
questions were raised as to costs and
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80.00 Applicability and designation of
affected facility.

00.61 Definitions.
60.62 Standard for particulate matter.
60.83 Monitoring of operations.
80,84 Test methods and procedures.

Subpart 0-Standards of Performance for Nitric
Acid Plants

60.70 Applicability and designation of af-
fected facility.

60.71 Definitions.
80.72 Standard for nitrogen oxides.
80.73 Emission monitoring.
60.74 Test methods and procedures.

Subpart H-Standards of Performance for Sulfuric
Add Plants

80.80 Applicability and designation of af-
fected facility.

60.81 Definitions.
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Sec.	 (1) Routine maintenance, repair, and
60.82 Standard for sulfur dioxide. 	 replacement shall not be considered
60.83 Standard for acid mist, 	 physical changes, and
60.84 Emission monitoring. 	 (2) The following shall not be consid-
eass Test methods and procedures. 	 ered a change in the method of

operation:
(i) An increase in the production

rate, if such increase does not exceed the
operating design capacity of the affected
facility;

(ii) An increase in hours of operation;
(iii) Use of an alternative fuel or raw

material if. prior to the date any stand-
ard under this part becomes applicable
to such facility, as provided by § 60.1,
the affected facility is designed to ac-
commodate such alternative use.

(i) "Commenced" means that an own-
er or operator has undertaken a con-
tinuous program of construction or
modification or that an owner or opera-
tor has entered into a binding agree-
ment or contractual obligation to under-
take and complete, within a reasonable
time, a continuous program of construc-
tion or modification.

(j) "Opacity" means the degree to
which emissions reduce the transmission
of light and obscure the view of an object
in the background.

(k) "Nitrogen oxides" means all ox-
ides of nitrogen except nitrous oxide, as
measured by test methods set forth in
this part.

(1) "Standard of normal conditions"
means 70° Fahrenheit (21.1° centi-
grade) and 29.92 in. Hg (760 mm. Hg).

(m) "Proportional sampling" means
sampling at a rate that produces a con-
stant ratio of sampling rate to stack gas
Sow rate.

(a) "Isokinetic sampling" means
sampling in which the linear velocity of
the gas entering the sampling nozzle is
equal to that of the undisturbed gas
stream at the sample point.

(o) "Startup" means the setting in
operation of an affected facility for any
purpose.

§ 60.3 Abbreviations.

The abbreviations used in this part
.have the following meanings in both
capital and lower case:
atm.-British thermal unit.
cal.-calorie(s).
c.f.m.-cubic feet per minute.
CO3-carbon dioxide.
g.-gm(s).
gr.-grain (s) .
mt -milligram(s).
mm.--millimeter(s) .

(s) .
nm.-nanometer(s), -10-1 meter.
pg.-microgram(s) , 10-e gram.
11g.--mercury.
in.-inch ( es ) .
TE-1.NO.
lb.-pound ( s) •
ml.-rnilliliter(s).
No.-number.
%-percent.
NO-nitric oxide.
NO,-nitrogen dioxide.
NO,-nitrogen oxides.
NM.r.-no	 cubic meter.
s.c.f.--standard cubic feet.
80,---sulfur dioxide.
11,804-sulfuric acid.
SO„-sulfur trioxide.

demonstrated capability of control sys-
tems to meet the eiandards. These co ► -
ments have been evaluated and investi-
gated, and it is the Administrator's
judgment that emission control systems
capable of meeting the standards have
been adequately demonstrated and that
the standards promulgated herein are
achievable at reasonable costs.

The regulations establishing standards
of performance for steam generators, in-
cinerators, cement plants, nitric acid
plants, and sulfuric acid plants are here-
by promulgated effective on publication
and apply to sources, the construction or
modification of which was commenced
after August 17, 1971.

Dated: December 16, 1971.
Witaaina D. FLIPOKELSTIATts,

Administrator,
Environmentat Protection Agency.

A new Part 60 is added to Chapter I,
Title 40, Code of Federal Regulations, as
follows:

Subpart A-General Provisions

See.
80.1 Applicability.
80.2 Definitions.
60.8 Abbreviations.
80.4 Address.
60.5 Determination of construction or

modification.
60.6 Review of plans.
60.7 Notification and recordkeeping.
80.8 Performance tests.
60.9 Availability of information.
60.10 State authority.

Subpart 13-Standards of Performance for
Fossil Fuel-Fired Steam Generators

60.40 Applicability and designation of af-
fected facility.

60.41 Definitions.
00.42 Standard for particulate matter.
60.43 Standard for sulfur dioxide.
60.44 Standard for nitrogen oxides.
60.45 Emission and fuel monitoring.
60.46 Test methods and procedures.

Subpart E-Standards of Performance for
Incinerators

60.60 Applicability and designation of af-
fected facility.

60.61 Definitions.
60.52 Standard for particulate matter.
60.53 Monitoring of operations.
00.64 Test methods and procedures.

Subpart F Standard; of Performance for
Portland Cement Plants

APPENDIX-TEST METHODS

Method 1--Sample and velocity traverses for
stationary sources.

Method 2-Determination of stack gas veloc-
ity and volumetric flow rate (Type S
',Rot tube).

Method 3 -Ons analysis for carbon dioxide,
excess air, and dry molecular weight.

Method 4-Determination of moisture in
stack gases.

Method 5-Determination of particulate
emissions from stationary sources.

Method 0-Determination of sulfur dioxide
emissions from stationary sources.

Method 7-Determination of nitrogen oxide
emissions from stationary sources.

Method 8-Determination of sulfuric acid
mist and sulfur dioxide emissions
from stationary sources.

Method 0-Visual determination of the opac-
ity of emissions from stationary
sources.

Arrrnortrrr: The provisions of this Part 60
issued under sections 111, 114, Clean Mr Act;
Public Law 91-804, 84 Stat. 1713.

Subpart A-General Provisions
§ 60.1 Applicability.

The provisions of this part apply to
the owner or operator of any stationary
source, which contains an .affected facil-
ity the construction or modification of
which Is commenced after the date of
publication in this part of any proposed
standard applicable to such facility.
§ 60.2 Definitions.

As used in this part, all terms not
defined herein shall have the meaning
given them in the Act:

(a) "Act" means the Clean Air Act
(42 U.S.C. 1857 et seq., as amended by
Public Law 91-604, 84 Stat. 1676).

(b) "Administrator" means the Ad-
ministrator of the Environmental Pro-
tection Agency or his authorized repre-
sentative.

(c) "Standard" means a standard of
performance proposed or promulgated
under this part.

(d) "Stationary source" means any
building, structure, facility, or installa-
tion which emits or may emit any air
pollutant.

(e) "Affected facility" means, with
reference to a stationary source, any ap-
paratus to which a standard is applicable.

(f) "Owner or operator" means any
person who owns, leases, operates, con-
trols, or supervises an affected facility
or a stationary source of which an af-
fected facility is a part.

(g) "Construction" means fabrication,
erection, or installation of an affected
facility.

(h) "Modification" means any physical
change in, or change in the method of
operation of, an affected facility which
increases the amount of any air pol-
lutant (to which a standard applies)
emitted by such facility or which results
in the emission of any air pollutant (to
which a standard applies) not previously
emitted, except that:
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ft.o—cubic feet.
ft.*--square feet.
min.—minute
hr.—hour(s).

§ 604 Addraes.
Ad applications, requests, submissions,

and reports under this part shall be sub-
mitted in triplicate and addressed to the
Environmental Protection Agency, Office
of General Enforcement, Waterside Mall
SW., Washington. DC 20460.
§ 60.5 Determination of construct'	  or

modification.
When requested to do so by an owner

or operator, the Administrato: will make
a determination of whether actions taken
or intended to be taken by such owner or
operator constitute construction or modi-
fication or the commencement thereof
Within the meaning of this part,

§ 60.6 Review of plans.
(a) When requested to do so by an

owner or operator, the Administrator will
review plans for construction or modifi-
cation for the purpose of providing
technical advice to the owner or operator.

(b) (1) A separate request shall be
submitted for each affected facility.

(2) Each request shall (I) identify the
location of such affected facility, and (ii)
be accompanied by technical information
describing the proposed nature, size,
design, and method of operation of such
facility, including information on any
equipment to be used for measurement or
control of emissions.

(c) Neither a request for plans review
nor advice furnished by the Administra-
tor in response to such request shall (1)
relieve an owner or operator of legal
responsibility for compliance with any
provision of this part or of any applicable
State or local requirement, or (2) prevent
the Administrator from implementing or
enforcing any provision of this part or
taking any other action authorised by the
Act.
§ 60.7 Notification and record keeping.

(a) Any owner or operator subject to
the provisions of this part shall furnish
the Administrator written notification as
follows:

(1) A notification of the anticipated
date of initial startup of an affected
facility not more than 60 days or less
than 30 days prior to such date.

(2) A notification of the actual date
of initial startup of an affected facility
within 15 days after such date.

(b) Any owner or operator subject to
the provisions of this part shall maintain
for a period of 2 years a record of the
occurrence and duration of any startup,
shutdown, or malfunction in operation a
any affected facility.
§ 60.8 Performance tents.

(a) Within 60 days after achieving the
maximum production rate at which the
affected facility will be operated, but not
later than 180 days after Initial startup
of such facility and at such other times
as may be required by the Administrator
under section 114 of the Act, the owner

or operator of such facility shall conduct
performance testis) and furnish the Ad-
ministrator a written report of the results
of such performance test (s) .

(b) Performance tests shall be con-
ducted and results reported in accord-
ance with the test method set forth in
this part or equivalent methods approved
by the Administrator; or where the Ad-
ministrator determines that emissions
from the affected facility are not sus-
ceptible of being measured by such
methods, the Administrator shall pre-
scribe alternative test procedures for
determining compliance with the re-
quirements of this part.

(c) The owner or operator shall permit
the Administrator to conduct perform-
ance tests at any reasonable time, shall
cause the affected facility to be operated
for purposes of such tests under such
conditions as the Administrator shall
specify based on representative perform-
ance of the affected facility, and shall
make available to the Administrator
such records as may be necessary to
determine such performance.

(d) The owner or operator of an
affected facility shall provide the to:-
ministiator 10 days prior notice of the
performance test to afford the Admin-
istrator the opportunity to have an ob-
server present.

(e) The owner or operator of an
affected facility shall provide, or cause to
be provided, performance testing facil-
ities as follows:

(1) Sampling ports adequate for test
methods applicable to such facility.

(2) Safe sampling platform (s) .
(3) Safe access to sampling plat-

form (s)
(4) Utilities for sampling and testing

equipment.
(f) Each performance test shall con-

sist of three repetitions of the applicable
test method. For the purpose of deter-
mining compliance to th an applicable
standard of performance, the average of
results of all repetitions shall apply.
§ 60.9 Availability of information.

(a) Emission data p• ovided to, or
otherwise obtained by, the Administra-
tor in accordance with the provisions of
this part shall be available to the public.

(b) Except as provided in paragraph
(a) of this section, any records, reports,
or information provided to, or otherwise
obtained by, the Administrator in accord-
ance with the provisions of this part
shall be available to the public, except
that (1) upon a showing satisfactory to
the Administrator by any person that
such records, reports, or information, or
particular part thereof (other than
emission data), if made public, would
divulge methods or processes entitled to
protection as trade secrets of such per-
son, ti'.: Administrator shall consider
such records, reports, or information, or
particular part, thereof, confidential in
accordance with the purposes of section
1905 of title 18 of the United States
Code, except that such records, reports,
or information, or particular part there-
of, may be disclosed to other officers, em-
ployees, or authorized representatives of

the United States concerned with carry-
ing out the provisions of the Act or when
relevant in any proceeding under the
Act; and (2) information received by the
Administrator solely for the purposes of
H 60.5 and 60.6 shall not be disclosed
if it is identified by the owner or opera-
tor as being a trade secret, or com-
mercial or financial information which
such owner or operator considers
confidential.
§ 60.10 State authority.

The provisions of this 'part shall not
be construed in any manner to preclude
any State or political subdivision thereof
from;

(a) Adopting and enforcing any emis-
sion standard or limitation applicable to
an affected facility, provided that such
emission standard or limitation is not
less stringent than the standard appli-
cable to such facility.

(b) Requiring the owner or operator
of an affected facility to obtain permits,
licenses, or approvals prior to initiating
construction, modification, or operation
of such facility.

Subpart D--Standards of Performance
for Fossil-Fuel Fired Steam Generators

§ 60.40 Applicability and designation of
affected facility.

The provisions of this subpart are ap-
plicable to each fossil fuel-fired steam
generating unit of more than 250 million
B.t.u. per hour heat input, which is the
affected facility.
§ 60.11 Definitions.

As used in this subpart, all terms not
defined herein shall have the meaning
given them in the Act, and in Subpart
A of this part.

(a) "Fossil fuel-fired steam generat-
ing unit" means a furnace or boiler used
in the process of burning fossil fuel
for the primary purpose of producing
steam by heat transfer.

(b) "Fossil fuel" means natural gas,
petroleum, coal and any form of solid,
liquid, or gaseous fuel derived from
such materials.

(c) "Particulate matter" means any
finely divided liquid or solid material,
other than uncombined water, as meas-
ured by Method 5.
§ 60.42 Standard for particulate matter.

On and after the date on which the
performance test required to be con-
ducted by § 60.8 is initiated no owner
or operator subject to the provisions of
this part shall discharge or cause the
discharge into the atmosphere of par-
ticulate matter which is:

(a) In excess of 0.10 lb. per million
13.L.11, heat input (0.16 g. per million cal.)
maximum 2-hour average.

(b) Greater than 20 percent opacity,
except that 40 percent opacity shall be
permissible for not more than 2 mlnutcs
in any hour.

(c) Where the presence of uncom-
billed water is the only reason for fail-
ure to meet the requirements of para-
graph (b) of this section such failure
shall not be a violation of this section.
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§ 60.43 Standard for sulfur dioxide.

On and after the date on which the
Performance test required to be con-
ducted by § 6(1.8 is initiated no owner
or operator subject to the provisions
of this part shall discharge or cause the
discharge into the atmosphere of sulfur
dioxide in excess of:

(a) 0.80 lb. per million B.t.u. heat in-
put (1.4 g. per million cal.), maximum 2-
hour average, when liquid fossil fuel is
burned.

(b) 1.2 lbs. per million B.t.u. heat input
{2.2 g. per million cal.), maximum 2-
hour average, when solid fossil fuel is
burned.

(c) Where different fossil fuels are
burned simultaneously in any combina-
tion, the applicable standard shall be
determined by proration. Compliance
shall be determined using the following
formula;

y(0.80) +z(1.2)

x+y+z

where:
x is the percent of total heat input derived

from gaseous fossil fuel and.
y is the percent of total heat input derived

from liquid fossil fuel and,
z is the percent of total heat input derived

from solid fossil fuel.

§ 60.44 Standard for nitrogen oxides.

On and after the date on which the
performance test required to be con-
ducted by § 60.8 is initiated no owner or
operator subject to the provisions of this
part shall discharge or cause the dis-
charge into the atmosphere of nitrogen
oxides in excess of:

(a) 0.20 lb. per million B.t.u. heat in-
put (0.36 g. per million cal.), maximum
2-hour average, expressed as NO_, when
gaseous fossil fuel is burned.

(b) 0.30 lb. per million B.t.u. heat in-
put (6.54 g. per million cal.), maximum
2-hour average, expressed as NO, when
liquid fossil fuel is burned.

(c) 0.70 lb. per million B.t.u. heat in-
put (1.26 g. per million cal,), maximum
2-hour average, expressed as when
solid fossil fuel (except lignite) is burned.

(d) When different fossil fuels are
burned simultaneously in any combina-
tion the applicable standard shall be de-
termined by proration. Compliance shall
be determined by using the following
formela :

x(0.20) y(030) 1 zi0.70)
xeyf Z

where:
x is the percent of total heat Input derived

from gaseous fossil fuel and,
y is the percent of total heat input derived

from liquid ((mail fuel and,
Is the percent of total heat input derived
from solid fossil fuel.

	

60.1.5 Emission and fuel
	

	'oaring.

(a) There shall be installed, crrli-
brated. maintained, and operated, in any
fossil fuel-fired steam generating unit
subject to the provisions of this part,
emission monitoring instruments as
fellows:

(1) A photoelectric or other type
smoke detector and recorder, except

where gaseous fuel is the only fuel
burned.

(2) An instrument for continuously
monitoring and recording sulfur dioxide
emissions, except where gaseous fuel is
the only fuel burned, or where compli-
ance is achieved through low sulfur fuels
and representative sulfur analysis of
fuels are conducted daily in accordance
with paragraph (c) or (d) of this section.

(3) An instrument for continuously
monitoring and recording emissions of
nitrogen oxides.

(b) Instruments and sampling systems
installed and used pursuant to this sec-
tion shall be capable of monitoring emis-
sion levels within es-20 percent with a
confidence level of 95 percent and shall
be calibrated in accordance with the
method(s) prescribed by the manufac-
turer(s) of such instruments; instru-
ments shall be subjected to manufactur-
ers recommended zero adjustment and
calibration procedures at least once per
24-hour operating period unless the man-
ufacturer(s) •specifles or recommends
calibration at shorter intervals, in which
case such specifications or recommenda-
tions shall be followed. The applicable
method specified in the appendix of this
part shall be the reference method.

(c) The sulfur content of solid fuels,
as burned, shall be determined in accord-
ance with the following methods of the
American Society for Testing and
Materials.

(1) Mechanical sampling by Method
D 2234065.

(2) Sample preparation by Method D
201345,

f 3) Sample analysis by Method D
271-68.

(d) The sulfur content of liquid fuels,
as burned, shall be determined in accord-
ance with the American Society for Test-
ing and Materials Methods D 1551-68, or
D 129-64, or D 1552-64,

(e) The rate of fuel burned for each
fuel shall be measured daily or at shorter
intervals and recorded. The heating
value and ash content of fuels shall be
ascertained at least once per week and
recorded. Where the steam generating
unit is used to generate electricity, the
average electrical output and the mini-
mum and maximum hourly generation
rate shall be measured and recorded
daily.

(f) The owner or operator of any
fossil fuel-fired steam generating unit
subject to the provisions of this part
shall maintain n file of all measurements
required by this part. Appropriate meas-
urements shall be reduced to the units
of the applicable standard daily, and
stuntu'ilized mcnthly. The record of any
such measurements) and summery
shall be retained for at least 2 years fol-
lowing the date of such measurements
and summaries.

§ (r0. fti TI•SI methods and proredures.
) The provisions of this section ere

applicable to performance tests for de-
terniiiiiir emissions of particulate mat-
ter, sulfur dioxide, and nitrogen oxides
from fossil fuel-fired steam generating
units,

b) All performance tests shall be con-
ducted while the affected facility is oper-
ating at or above the maximum steam
production rate at which such facility
will be operated and while fuels or com-
binations of fuels representative of
normal operation are being burned and
under such other relevant conditions as
the Administrator shall specify based
on representative performance of the
affected facility.

(c) Test methods set forth in the
appendix to this part or equivalent
methods approved by the Administrator
shall be used as follows:

(1) For each repetition, the average
concentration of particulate matter shall
be determined by using Method 5.
Traversing during sampling by Method 5
shall he according to Method 1. The
minimum sampling time shall be 2 hours,
and minimum sampling volume shall be
60 ft' corrected to standard conditions
on a dry basis.

(2) For each repetition, the SO, con-
centration shall be determined by using
Method 6. The sampling site shall be the
same as for determining volumetric flow
rate. The sampling point in the duct
shall be at the centroid of the cross
section if the cross sectional area is less
than 50 ft .° or at a point no closer to the
walls than 3 feet if the cross sectional
area is 50 ft' or more. The sample shall
be extracted at a rate proportional to the
gas velocity at the sampling point. The
minimum sampling time shall be 20 min.
and minimum sampling volume shall be
0.75 ft .° corrected to standard conditions.
Two samples shall constitute one repeti-
tion and shall be taken at 1-hour
intervals.

(3) For each repetition the NO. con-
centration shall be determined by using
Method 7. The sampling site and point
shall be the same as for SO,. The sam-
pling time shall be 2 hours, and four
samples shall be taken at 30-minute
intervals.

(4) The volumetric flow rate of the
total effluent shall be determined by using
Method 2 and traversing according to
Method 1. Gas analysis shall be per-
formed by Method 3, and moisture con-
tent shall be determined by the con-
denser technique of Method 5.

(d) Heat input, expressed in B.t.u. per
hour, shail be determined during each 2-
hour testing period by suitable fuel flow
meters and shall be confirmed by a ma-
terial balance over the steam generation
system.

(e) For each repetition, emissions, ex-
pressed in lb./ 10" B.t.u. shall be deter-
mined by dividlne the emission rate in
lb. 'hr. by the heat Meet. The emission
rate shell be determined by the equation,
I1)., hr. Q.. c a here. Q.= volumetric
flow rate of the totol effluent in ft' hr. at
standard conditions, dry basis, as deter-
mined in accordance with paragraph lc)
' 4 1 of this section.

( For particill,ite c pariic
ulnte concentration In lb ft.", nt deter-
mined in accordance with paragraph (C)
( ) of this rout ion, corrected to standard
conditions, dry basis.
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(2) For SOT, c=80, concentration in
lb./ft', as determined in accordance with
Paragraph (c) (2) of this section, cor-
rected to standard conditions, dry basis.

(3) For NOR. caaNO. concentration in
lb./ft'. as determined in accordance with
Paragraph (c) (3) of this section, cor-
rected to standard conditions, dry basis.

Subpart (—Standards of Performance
for Incinerators

§ 60.50 Applicability and designation of
affected facility.

The provisions of this subpart are ap-
plicable to each incinerator of more than
50 tons per day charging rate, which is
the affected facility.
§ 60.51 Definitions.

As used in this subpart, an terms not
defined herein shall have the meaning
given them in the Act and in Subpart A
of this part.

(a) "Incinerator" means any furnace
used in the process of burning solid waste
for the primary purpose of reducing the
volume of the waste by removing com-
bustible matter.

(b) "Solid waste" means refuse, more
than 5C percent of which is municipal
type waste consisting of a mixture of
paper, wood, yard wastes, food wastes,
plastics, leather, rubber, and other com-
bustibles, and noncombustible materials
such as glass and rock.

(c)"Day" means 24 hours.
(d) "Particulate matter" means any

finely divided liquid or solid material.
other than uncombined water, as meas-
ured by Method 5.
§ 60.52 Standard for particulate mutter.

On and after the date on which the
performance test required to be con-
ducted by § 60.8 is initiated, no owner
or operator subject to the provisions of
this part shall discharge or cause the
discharge into the atmosphere of par-
ticulate matter which is In excess of 0.08
gris.c.f. (0.18 g./NMu ► corrected to 12
percent CO., maximum 2-hour average.
§ 60.53 Monitoring of operat; llll s.

The owner or operator of any in-
cinerator subject to the provisions of this
part shall maintain a file of daily burn-
ing rates and hours of operation and any
particulate emission measurements. The
burning rates and hours of operation
shall be summarized monthly. The
records) and summary shall be retained
for at least 2 years following the date of
such records and summaries.
§ 60.5 I. Test methods zinc! procedures.

(a) The provisions of this section are
applicable to performance tests for de-
termining emissions of particulate matter
from incinerators.

(b) All performance tests shall be
conducted while the affected facility is
operating at or above the maximum
refuse charging rate at which such facil-
ity will be operated and the solid waste
burned shall be representative of normal
operation and under such other relevant
conditions as the Administrator shall

specify based on representative per-
formance of the affected facility.

(c) Test methods set forth In the ap
-pendix to this part or equivalent methods

approved by the Administrator shall be
used as follows:

(I) For each repetition, the average
concentration of particulate matter shall
be determined by using Method 5. Tra-
versing during sampling by Method 5
shall be according to Method 1. The mini-
mum sampling time shall be 2 hours and
the minimum sampling volume shall be
60 ft' corrected to standard conditions
on a dry basis.

(2) Gas analysis shall be performed
using the integrated sample technique of
Method 3, and moisture content shall be
determined by the condenser technique
of Method 5. If a wet scrubber is used,
the gas analysis sample shall reflect flue
gas conditions after the scrubber, allow-
ing for the effect of carbon dioxide ab-
sorption.

(d) For each repetition particulate
matter emissions, expressed in gr./s.c.f.,
shall be determined in accordance with
paragraph (c) (1) of this section cor-
rected to 12 percent CO,, dry basis.

Subpart F—Standards of Performance
for Portland Cement Plants

§ 60.60 Applicability and designation of
affected facility.

The provisions of the subpart are ap-
plicable to the following affected facili-
ties in portland cement plants: kiln,
clinker cooler, raw ndli system, finish
mill system, raw mill dryer, raw material
storage clinker storage, finished prod-
uct storage, conveyor transfer points,
bagging and bulk loading and unloading
systems.

g 60.61 Definitions.

As used in this subpart, all terms not
defined herein shall have the meaning
given them In the Act and in Subpart A
of this part.

(a) "Portland cement plant" means
any facility manufacturing portland ce-
ment by either the wet or dry process.

(b) "Particulate matter" means any
finely divided liquid or solid material,
other than uncombined water, as meas-
ured by Method 5.
§ 60.62 Standard for particulate matter.

(a) On and after the date on which
the performance test required to be con-
ducted by § 60.8 is initiated no owner
or operator subject to the provisions of
this part shall discharge or cause the
discharge into the atmosphere of par-
ticulate matter from the kiln which is:

(1) In excess of 0.30 lb. per ton of feed
to the kiln (0.15 Kg. per metric ton),
maximum 2-hour average.

(2} Greater than 10 percent opacity,
except that where the presence of uncom-
bined water is the only reason for failure
to meet the requirements for this sub-
paragraph, such failure shall not be a
violation of this section.

(b) On and after the date on which
the performance test required to he con-
ducted by § 00.8 is initiated no owner

or operator subject to the provisions of
this part shall discharge or cause the dis-
charge into the atmosphere of particulate
matter from the clinker cooler which is:

(1) In excess of 0.10 lb. per ton of feed
to the kiln (0.050 Kg. per metric ton)
maximum 2-hour average.

(2) 10 percent opacity or greater.
(c) On and after the date on which the

performance test required to be con-
ducted by § 60.8 is initiated no owner
or operator subject to the provisions of
this part shall discharge or cause the
discharge into the atmosphere of partic-
ulate matter from any affected facility
other than the kiln and clinker cooler
which is )0 percent opacity or greater.
§ 60.63 Monitoring of operations.

The owner or operator of any portland
cement plant subject to the provisions
of this part shall maintain a file of daily
production rates and kiln feed rates and
any particulate emission measurements.
The production and feed rates shall be
summarized monthly. The record(s) and
summary shall be retained for at least
2 years following the date of such records
and summaries.
§ 60.64 Test methods and procedures.

(a) The provisions of this section are
applicable to performance tests for de-
termining emissions of particulate mat-
ter from portland cement plant kilns
and clinker coolers.

(b) All performance tests shall be
conducted while the affected facility is
operating at or above the maximum
production rate at which such facility
will be operated and under such other
relevant conditions as the Administrator
shall specify based on representative per-
formance of the affected facility.

(c) Test methods set forth in the o.p-
per dirt to this part or equivalent meth-
ods approved by the Administrator shall
be used as follows:

(1) For each repetition, the average
concentration of particulate matter shall
be determined by using Method 5. Tra-
versing during sampling by Method 5
shall be according to Method 1. The mini-
mum sampling time shall be 2 hours and
the minimum sampling volume shall be
60 ft' corrected to standard conditions
on a dry basis.

(2) The volumetric flow rate of the
total effluent shall be determined by us-
ing Method 2 and traversing according to
Method 1. Gas analysis shall be per-
formed using the integrated sample tech-
nique of Method 3, and moisture content
shall be determined by the condenser
technique of Method 5.

(d) Total kiln feed (except fuels), ex-
pressed in tons per hour on a dry basis,
shall be determined during each 2-hour
testing period by suitable flow meters
and shall be confirmed by a material
balance over the production system.

(c) For each repetition, particulate
matter emissions, expressed in lb. /ton of
kiln feed shall he determined by dividing
the emission rate in lb./hr. by the kiln
feed. The emission rate shall be deter-
mined by the equation,	 Q. c,
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thereunder, shall document that (1) any
loan which migit be obtained under pro-
visions of such Act would not be avail-
able on reasonable terms as defined in
§ 39.105-5 of this Part: or (ii) The Farm-
ers Home Administration has, pursuant
to its authority under such Act, denied
loan assistance to the public body for the
non-Federal share of total project costs.

(0) The application shall include a
detailed schedule of estimated revenues
for the treatment works system and
their disposition over the life of the obli-
gations which the Authority is requested
to purchase. The schedule shall show
that sufficient amounts will be available
to meet each payment of principal and
interest on such obligations and to pro-
vide for reasonable reserves for future
payments. The Regional Administrator
shall not certify that such obligations
are eligible for purchase by the Author-
ity unless he determines it is reasonable
to anticipate that adequate revenues will
be available.

(f) The application shall be accom-
panied by a legal opinion establishing
that the applicant has legal authority
to obligate itself for payment of the non-
Federal share, to construct the proj-
ect(s) and to issue the obligations, and
that the obligations will be legal and
binding obligations.

(g) The Regional Administrator may
require the submission of additional
financial or other information which he
considers necessary.
§ 39.115 Limitation on assistance.

The amount of any grants loan, or
other assistance available from another
Federal agency, a State. or other third
parties for the non-Federal share of a
project will be deducted from the
amount which would be otherwise
financed by the Authority, unless such
assistance Is not available on reasonable
terms.
§ 39.118 Repayment period.

Te repayment period for any obliga-
tion financed by the Authority shall be
for a reasonable term not to exceed the
useful life of the project or thirty years,
whichever is less.
§ 39.120 Certification.

(a) Upon being satisfied that the re-
quirement of the Environmental Financ-
ing Act and of these regulations have
been fulfilled, the Regional Administra-
tor may certify to the Authority, through
the Administrator, that the public body
is unable to obtain on reasonable terms
sufficient credit to finance the non-Fed-
eral share of the project and that the
obligations proposed to be issued to the
Authority are otherwise eligible for pur-
chase by it, provided that no such certi-
fication may be made in the case of a
project for which the permanent financ-
ing occurred prior to October 18, 1972.

(2) Maintain insurance and bonding
adequate to protect the guarantor.

(3) Maintain and preserve until 3
years after the obligations financed by
the Authority have been retired financial
reports (including annual operating
budgets) necessary to reflect receipt of
revenues for repayment.

(4) Adopt a financial system designed
to provide revenues adequate to assure
repayment of principal and interest of
obligations financed by the Authority.
Such financial systems must be com-
parable to the capital cost recovery sys-
tem relating to the Federal share of
Project costs in accordance with section
204(b) of. the Act.

(5) Notify the Regional Administrator
or his successor whenever it appears that
projected annual revenues will be in-
sufficient to meet payments for principal,
interest, and operating costa.

(6) Revise its rate or rate structure
with the approval of the Regional Ad-
ministrator or his successor whenever
such revisions are required to assure that
annual revenues will be sufficient to meet
Projected operating costs and required
payments of principal and interest.

(7) The enforcement of the foregoing
conditions by the Regional Administra-
tor or his successor in a court of compe-
tent jurisdiction.

(c) If the public body receiving certifi-
cation will not be the operating agency,
then such public oody must produce evi-
dence satisfactory to the Regional Ad-
ministrator that the operating agency
will meet the applicable requirements of
paragraph (b) of this section.

(d) Obligations guaranteed by the Ad-
ministrator may be subordinate to ob-
ligations issued prior to October 18. 1972,
pursuant to instruments requiring such
subordination. The Regional Adminis-
trator may consider a request for guar-
antee of obligations which will have
equal standing with obligations which
are issued to finance costs directly as-
sociated with the project but which are
not eligible for guarantee by the
Administrator.
§ 39.125 Guarantee.

The Administrator hereby uncondi-
tionally guarantees pursuant to section
12(e) (2) of the Act to the Authority and
its successors or assigns full and timely
payment of interest and principal in ac-
cordance with the terms of any obliga-
tion purchased by or issued to the Au-
thority in reliance on any certification
granted by a Regional Administrator
pursuant to 1 39.120.

Doc,74-15652 Flied CI• .15-74;8:45 am]

for new and modified facilities within
five categories of stationary sources: (1),
Fossil fuel-fired steam generators, (2)
incinerators, (3) Portland cement plants,
(4) nitric acid plants, and (5) sulfuric
acid plants. Corrections to these stand-
ards were published on July 26, 1972 (37
FR 14877), and on May 23, 1973 (38 FR
13562). On October 15, 1973 (38 FR.
28564). the Administrator amended sub-
part A, General Provisions, by adding
provisions to regulate compliance with
standards of performance during startup,
shutdown, and malfunction. On March 8,
1974 (39 FR 9308), the Administrator
promulgated Subparts J, K, L, M, N,
and 0 which set forth standards of per-
formance for new and modified facilities
within seven categories of stationary
sources: (1) Asphalt concrete plants, (2)
petroleum refineries, (3) storage vessels
for petroleum liquids, (4) secondary
lead smelters, (5) brass and bronze ingot
production plants, (8) iron and steel
plants, and (7) sewage treatment Plants.
In the same publication, the Administra-
tor also promulgated amendments to
subpart A, General Provisions. Correc-
tions to these standards were published
on Anril 17, 1974 (39 FR 13776).

Subpart D, E, F, ta, and H are revised
below to be consistent with the October
15, 1973, and March 8, 1974, amendments
to subpart A. At the same time, changes
in wording are made to clarify the regu-
lations. These amendments do not mod-
ify the control requirements of the
standards of performance. Also, to be
consistent with the Administrator's pol-
icy of converting to the metric system,
the standards of performance and other
numerical entries, which were originally
expressed In English units, are converted
to metric units. Some of the numerical
entries are rounded after conversion to
metric units, It should be noted that the
numerical entries In the reference
methods in the appendix will be changed
to metric units at a later date.

The new source performance standards
promulgated March 8, 1974, applicable
to petroleum storage vessels, included
within their coverage storage vessels in
the 40,000 to 65,000 gallon size range.
The preamble to that publication dis-
cussed the fact that vessels of that size
had not been included in the proposed
rule, and set forth the reasons for their
subsequent inclusion. However, through
oversight, nothing was set forth in the
regulations or preamble prescribing the
effective date of the standards as to
vessels within the 40,000 to 65,000 gallon
range.

Section 111(a) (2) of the Act specifies
that only a source for which construc-
tion is commenced after the date on
which a pertinent new source standard
is prescribed is subject to the standard
unless the source was covered by the
standard as proposed. In this case, the
date of prescription or promulgation of
the standard is clearly the operative date
since there wiu no proposal date. Ac-
cordingly, 160,1 is amended below to
conform to the language of section 111
(a) (2), and all persons are advised
hereby that the provisions of Part 60

(b) The public body receiving certifi-
cation must agree to:

(1) Maintain the facilities in good re-
pair and operating condition during the
period in which obligations financed by
the Authority are outstanding.

SUBCHAPTER C—AIR PROGRAMS

PART 60—STANDARDS OF PERFORM.
ANCE FOR NEW STATIONARY SOURCES

Miscellaneous Amendments
On December 23, 1971 (36 FR 24870),

pursuant to section 111 of the Clean Air
Act, as amended, the Administrator
promulgated subpart A, General Provi-
sions, and subparts D, E, F. 0, and H
which set forth standards of performance

FEDERAL REGISTER, VOL. 39, NO. 116—FRIDAY, JUNE 14, 1974

Add. 48



RULES AND REGULATIONS	 20791

promulgated March 8, 1974, apply to
storage vessels for petroleum liquids in
the 40.000 to 85.000 gallon size range for
which construction is commenced on or
after that date.

On March 8, 1974, § 60.7(d) was added
to require owners and operators to re-
tain all recorded information, including
monitoring and performance testing
measurements, required by the regula-
tions for at least 2 years after the date
on which the Information was recorded.
This requirement is therefore deleted
from Subparts D, E, F, CI, and H specific
to each new source in this group to avoid
repetition. On March 8, 1974, the defini-
tions of "particulate matter" and "run"
were added to § 60.2. Therefore the defi-
nition of "particular matter" is removed
from Subparts 33, E, Ca, and H, and
the term "repetition," used in these sub-
parts in sections pertinent to perform-
ance tests, is changed to "run."

On October 15, 1973, e 60.8(o) was re-
vised to require that performance tests
be conducted under conditions specified
by the Administrator based on represent-
ative performance of the affected fa-
cility. For that reason, the sections in
Subparts D, E, F, a, and H specifying
operating conditions to be met during
Performance tests are deleted.

Sections 60.40, 60.41(b) and 60.42(a)
(1) are revised to clarify that the per-
formance standards for steam generators
do not apple when an existing unit
changes to accommodate the use of com-
bustible materials other than fossil fuel
as defined in § 60.41(b).

Sections 60.41(a) and 60.51(a) are re-
vised to eliminate the requirement that a
unit have a "primary" purpose. This
change is intended to prevent circum-
vention of a standard by simply defining
the primary purpose of a unit as some-
thing other than steam production or
reducing the volume of solid waste.

In § 80.46, A.S.T.M. Methods Da(I15-
66 (Reapproved 1972), D240-64 (Reap-
proved 1973) , and D1826-64 (Reapproved
1970) are specified for measuring heat-
ing value. Prior to this issue no method
was specified for determining heating
value.

The phrase "maximum 2-hour aver-
age" In the standards of performance
prescribed in H 60.42, 60.52, 60.62, 60.72,
and 60.82 is deleted. Concurrently, in
§§ 60.46, 60.54, 60.64, and 60.85 the sam-
pling time requirements for particulate
matter and acid mist are changed from a
minimum of 2 hours to a minimum of 60
minutes per run. The phrase "maximum
2-hour average" is not consonant with
1 60.8(f) which requires that compliance
be determined by averaging the results of
three runs. Results from performance
tests conducted at power plants and
other sources have not shown any de-
crease in the accuracy or precision of
1-hour samples as compared with 2-hour
samples, and therefore the extra hour
required to sample for 2 hours is not
justified. The time interval between sam-
ples for sulfur dioxide and nitrogen
oxides was originally established so that
one run would be completed at approx-

imately the same time as the particulate
matter run. To maintain this relation-
ship, the sampling intervals specified in
H 60.46 and 60.74 are shortened to be
consistent with the (SO-minute-per-run
requirement.

The requirement prescribed in §§ 60.46,
60.64, 60.74 and 60.85 for using "suit-
able flow meters" for measuring fuel and
product flow rates is deleted. Such meters
may be used if available, but other suit-
able methods of determining the flow
rate of fuel or product during the test
period may also be used.

A procedure specifying how to allow for
carbon dioxide absorption in a wet scrub-
ber and a formula for correcting par-
ticulate matter emissions to a basis of
12 percent CO: are added to 1 60.54.

In anticipation of adding other ap-
pendices, the present appendix to Part
60 Is being retitled "Appendix A-Refer-
ence Methods." The definitions of "ref-
erence method" and "particulate matter"
are amended to be consistent with this
change.

In the regulations in Subpart IC set-
ting forth the performance standard for
storage vessels for petroleum liquids, the
definition of "crude petroleum" was to
have been changed to be sussistent with
the definition of "petroleum" in Subpart
J. This charge was inadvertently not
made in 39 PR 8308 and thus H 60.110
and 60.111 are amended by replacing
the term "crude petroleum" with
"petroleum,"

The remaining structural and word-
ing changes are made for purposes of
clarification.

On June 29. 1973, the U.S. Court of
Appeals for the District of Columbia re-
manded to EPA for further consideration
the new source performance standards
for Portland cement plants. Portland
Cement Association v. Ruckelshaus, 486
F.2d 375. On September 10, 1973, the
same Court remanded to EPA for fur-
ther consideration the new source per-
formance standards for sulfuric acid
plants and coal-fired steam electric gen-
erators. Essex Chemical Co. v. Ruckels-
haus, 486 F.2d 427. The Agency has not
completed its consideration with respect
to the remanded standards. These
amendments are not intended to consti-
tute a response to the remands. At the
time the Agency completes its considera-
tion with respect to the remanded stand-
ards, it will publicly announce its deci-
sion and at that time if any revisions of
the standards are deemed necessary or
desirable. will make such revisions.

These actions are effective on June 14,
1974. The Agency finds good cause exists
for not publishing these actions as a no-
tice of proposed rulemaking and for
making them effective immediately upon
publication for the following reasons:

1. These actions are intended for clar-
ineation and for maintaining consistency
throughout the regulations. They are not
intended to alter the substantive con-
tent of the regulations.

2. Immediate effectiveness of the ac-
tions enables the sources involved to pro-
ceed with certainty in conducting their
affairs, and persons wishing to seek in-

dicial review of the actions may do so
without delay.
(4213.8.0. 1657 (a) (6) and (9) )

Dated: June 10. 1974.
Joint QUARLES,

Acting Administrator.
Part 60 of Chapter I. Title 40 of the

Code of Federal Regulations is amended
as follows:

1. Section 60.1 Is revised to read as
follows:
§ 60.1 Applicability.

The provisions of this part apply to
the owner or operator of any stationary
source which contains an affected fa-
cility the construction or modification of
which is commenced after the date of
publication in this part of any standard
(or, if earlier, the date of publication of
any proposed standard) applicable to
such facility.

2. Section 60.2 is amended by revising
paragraphs (a) and (v) as follows:

§ 60.2 Definitions.
• •	 •	 •	 •

(s) "Reference method" means any
method of sampling and analyzing for
an air pollutant es described in Ap-
pendix A to this part.

• •	 •	 •
(v) "Particulate matter" means any

finely divided solid or liquid material,
other than uneombined water, as meas-
ured by Method 5 of Appendix A to this
part or an equivalent or alternative
method.

• •	 •	 •	 •
3. Section 60.40 is revised to read as

follows:
1 60.40 Applicability and designation of

affected facility.
The provisions of this subpart are ap-

plicable to each fossil fuel-fired steam
generating unit of more than 63 minion
kcal per hour heat input (250 million Btu
per hour) , which is the affected facility.
Any change to an existing fossil fuel-
fired steam generating unit to accommo-
date the use of combustible materials,
other than fossil fuels as defined in this
subpart, shall not bring that unit under
the applicability of this subpart.

4. Section 60.411s amended by deleting
"Primary" in paragraph (a), revising
paragraph (b), and deleting paragraph
(e). As amended, f 60.41 reads as follows:

§ 60.41 Definitions.
As used in this subpart, all terms not

defined herein shall have the meaning
given them in the Act, and in subpart A
of this part.

(a) "Fossil fuel-fired steam generat-
ing unit" means a furnace or boiler used
in the process of burning fossil fuel for
the purpose of producing steam by heat
transfer.

(b) "Fossil fuel" means natural gas,
Petroleum, coal, and any form of solid.
liquid, or gaseous fuel derived from such
materials for the Purpose of creating use.
fu/ heat.
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5. Section 60.42 is revised to read as
follows:
§ 60.42 Standard for particulate matter.

(a) On and after the date on which
the performance test required to be con-
ducted by 1 80.8 is completed, no owner
or operator subject to the provisions of
this subpart shall cause to be discharged
into the atmosphere from any affected
facility any gases which:

(1) Contain particulate matter in ex-
cess of 0.18 g per million cal heat input
(0.10 lb per million Btu) derived from
fossil fuel.

(2) Exhibit greater than 20 percent
opacity except that a maximum of 40
percent opacity shall be permissible for
not more than 2 minutes in any hour.
Where the presence of uncombined water
is the only reason for failure to meet the
requirements of this paragraph. such
failure will not be a violation of this sec-
tion.

6. Section 60.43 is revised to read as
follows:
§ 60.43 Standard for sulfur dioxide.

(a) On and after the date on which
the performance test required to be con-
ducted by § 60.8 is completed, no owner
or operator subject to the provisions of
this subpart shall cause to be discharged
Into the atmosphere from any affected
facility any gases which contain sulfur
dioxide in excess of:

(1) 1.4 g per million cal heat input
(0.80 lb per million Btu) derived from
liquid fossil fuel.

(2) 2.2 g per million cal heat input
(1.2 lb per Million Btu) derived from
solid fossil fuel.

(b) When different fossil fuels are
burned simultaneously in any combina-
tion, the applicable standard shall be
determined by proration using the fol-
lowing formula:

y(1A) +z(2.2)

Y-Fz
where:

yr fa the percentage of total heat input de-
rived from liquid fossil fuel, and

a is the percentage of total heat input de-
rived from solid fossil fuel.

(c) Compliance shall be based on the
total heat input from all fossil fuels
burned, including gaseous fuels,

7. Section 60.44 is revised to read as
follows:
§ 60.44 Standard for nitrogen oxides.

(a) On and after the date on which
the performance test required to be con-
ducted by § 60.8 Is completed, no owner
or operator subject to the provisions of
this subpart shall cause to be discharged
into the atmosphere from any affected
facility any gases which contain nitro-
gen oxides, expressed as NO, in excess of:

(1) 0.38 g per million cal heat input
(0.20 lb per million Btu) derived from
gaseous fossil fuel.

(2) 0.54 g per million cal heat input
(0.30 lb per million Btu) derived from
liquid fossil fuel.

(3) 1.26 g per million cal heat input
(0.70 lb per million Btu) derived from.
solid fossil fuel (except lignite).

(b) When different fossil fuels are
burned simultaneously in any combina-
tion, the applicable standard shall be
determined by proration. Compliance
shall be determined by using the follow-
ing formula:

x(0.38) +3(0.54) +2(1.26)

x+y+c,
where:

x is the percentage of total heat input de-
rived from gaseous fossil fuel,

y la the percentage of total heat input de-
rived from liquid fossil fuel, and

a hi the percentage of total heat input de-
rived from solid fossil fuel (except
lignite) .

§ 60.45 - [Amended]

8. Section 80.45 is amended by delet-
ing and reserving paragraph (f).

9. Section 60.46 is revised to read as
follows:

§ 60.46 Test methods and procedures.
(n) The reference methods in Ap-

pendix A to this part, except as provided
for in § 60.8(b), shall be used to deter-
mine compliance with the standards
prescribed In §§ 60.42, 60.43, and 6C.44
as follows:

(I) Method 1 for sample and velocity
traverses;

(2) Method 2 for velocity and volu-
metric flow rate:

(3) Method 3 for gas analysis;
(4) Method 5 for the concentration of

particulate matter and the associated
moisture content;

(5) Method 6 for the concentration
of SO,; and

(6) Method 7 for the concentration
of NO=.

(b) For Method 5, the sampling time
for each run shall be at least 60 min-
utes and the minimum sample volume
shall be 0.85 dsem (30.0 dscf) except
that smaller sampling times or sample
volumes, when necessitated by process
variables or other factors, may be ap-
proved by the Administrator.

(c) For Methods 6 and 7, the sampling
site shall be the same as that for deter-
mining volumetric flow rate. The sam-
pling point in the duct shall be at the
centroid of the cross section or at a
point no closer to the walls than 1 m
(3.28 ft).

(d) For Method 6, the minimum sam-
pling time shall be 20 minutes and the
minimum sample volume shall be 0.02
dscm (0.71 dscf) except that smaller
sampling times or sample volumes, when
necessitated by process variables or
other factors, may be approved by the
Administrator. The sample shall be ex-
tracted at a rate proportional to the ruts
velocity at the sampling point. 'The
arithmetic average of two samples shall
constitute one run. Samples shall be
taken at approximately 30-minute
intervals.

(e) For Method 7, each  run shall con-
sist of at least four grab samples taken

at approximately 15-minute intervals.
The arithmetic mean of the samples
shall constitute the run values.

(f) Heat input, expressed in cal per
hr (Btu/hr), shall be determined dur-
ing each testing period by multiplying
the heating value of the fuel by the
rate of fuel burned. Heating value shall
be determined in accordance with
A.S.T.M. Method D2015-66 (Reapproved
1972), D240-64 (Reapproved 1973), or
D1826-64 (Reapproved 1970). The rate
of fuel burned during each testing period
shall be determined by suitable methods,
and shall be confirmed by a material
balance over the steam generation
system.

(g) For each run, emissions expressed
in g/million cal shall be determined by
dividing the emission rate in g/hr by
the heat input. The emission rate shall
be determined by the equation gnu.=
Qs x c where Qs=volumetric flow rate
of the total effluent in dscm/hr as deter-
mined for each run in accordance with
paragraph (a) (2) of this section.

(1) For particulate matter, c=partic-
ulate concentration in g/dscm, as deter-
mined in accordance with paragraph
(a) (4) of this section.

(2) For SOs, c= SO2 concentration in
g/dscm, as determined in accordance
with paragraph (a) (5) of this section.

(3) For NOx, c-=--NOx concentration in
e/dscm, as determined in accordance
with paragraph (a) (6) of this section.

10. Section 60.50 is revised to read as
follows:

§ 60.50 Applicability and designation of
affected facility.

The provisions of this subpart are ap-
plicable to each incinerator of more than
45 metric tons per day charging rate
(50 tons/day), which is the affected
facility.
§ 60.51 [Amended]

11. Section 60.51 Is amended by strik-
ing the word "primary" in paragraph
(a) and by deleting paragraph (d),

12. Section 60.52 is revised to read
as follows:

§ 60.52 Standard for particulate matter.

(a) On. and after the date on which
the performance test required to be con-
ducted by § 60.8 is completed, no owner
or operator subject to the provisions of
this part shall cause to be discharged
into the atmosphere from any affected
facility any gases which contain par-
ticulate matter in excess of 0.18 g/dscm
(0.08 gr/dscf) corrected to 12 percent
CO,.

13. Section 60.53 is revised to read as
follows:

§ 60.53 Monitoring of operations.

(a) The owner or operator of any in-
cinerator subject to the provisions of this
part shall record the daily charging rates
and hours of operation.

14. Section 60.54 is revised to read as
follows:
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§ 60.54 Test methods and procedures.
(a) The reference methods in Ap-

pendix A to this part, except as provided
for in § 60,8(b), shall be used to deter-
mine compliance with the standard pre-
scribed in § 60.52 as follows:

(1) Method 5 for the concentration of
particulate matter and the associated
moisture content;

(2) Method 1 for sample and velocity
traverses;

(3) Method 2 for velocity and volu-
metric flow rate; and

(4) Method 3 for gas analysis and cal-
culatibn of excess air, using the inte-
grated sample technique.

(b) For Method 5, the sampling time
for each run shall be at least 60 minutes
and the minimum sample volume shall
be 0.85 dscm (30.0 dscf) except that
smaller sampling times or sample vol-
umes. when necessitated by process vari-
ables or other factors, may be approved
by the Administrator.

(c) If a wet scrubber is used, the gas
analysis sample shall reflect flue gas con-
ditions after the scrubber, allowing for
carbon dioxide absorption by sampling
the gas on the scrubber inlet and outlet
sides according to either the procedure
under paragraphs (c) (1) through (c) (5)
of this section or the procedure under
paragraphs (c) (1), (c) (2) and. (c) (6)
of this diction as follows:

(1) The outlet sampling site shall be
the same as for the particulate matter
measurement. The Inlet site shall be
selected according to Method 1, or as
specified by the Administrator.

(2) Randomly select 9 sampling points
within the cross-section at both the inlet
and outlet sampling sites. Use the first
set of three for the first run, the second
set for the second run, and. the third set
for the third run.	 .

(3) Simultaneously with each par-
ticulate matter run, extract and analyze
for CO, an integrated gas sample accord-
ing to Method 3, traversing the three
sample points and sampling at each
point for egual increments of time. Con-
duct the rims at both inlet and outlet
sampling sites.

(4) Measure the volumetric flow rate
at the inletduring each particulate mat-
ter run according to Method 2, using the
full number of traverse points. For the
inlet make two full velocity traverses ap-
proximately one hour apart during each
run and average the results. The outlet
volumetric flow rate may be determined
from the particulate matter run
(Method 5).

(5) Calculate the adjusted CO. per..
eentage using the following equation:

(%	 (% COO) Al (QII/Qd.)
where:

( % COv).tu is the adjusted CDs percentage
which removes the effect of
CO* absorption and dilution

I air,
( % CO3) al 16 the percentage of CO2 meas.

ured before the scrubber, dry
basis,

Qatis the volumetric flow rate be-
fore the scrubber, average et
two runs, deaf/min (using
Method 2) , and

Qdo is the volumetric flow rate after
the scrubber, dscf/min (us-
ing Methods 2 and

(6) Alternatively, the following pro-
cedures may be substituted for the pro-
cedures under paragraphs (c) (3), (4).
and (5) of this section:

(1) Simultaneously with each particu-
late matter run, extract and analyze for
CO,, 0, and N, an integrated gas sample
according to Method 3, traversing the
three sample points and sampling for
equal increments of time at each point.
Conduct the runs at both the inlet and
outlet sampling sites.

(ii) After completing the analysis of
the gas sample, calculate the percentage
of excess air (% EA) for both the inlet
and outlet sampling sites using equation
3-1 in Appendix A to this part.

(iii) Calculate the adjusted CO. per-
centage using the following equation:

% C0o) *di = COO al 
pool- (%
L 100+ (% EA).j

where:
(To COs)mil is the adjusted outlet COS per-

centage,
(% COI) d I is the percentage of CO2 meas-

ured before the scrubber, dry
basis,

(%EA)t is the percentage of excess air
at the inlet, and

CIS EA). is the percentage of excess air
at the outlet.

(d) Particulate matter emissions, ex-
pressed in Vdsem, shall be corrected to
12 percent CO. by using the following
formula:

120
C1.2 =

% CO2
where:

ca	 is the concentration of particulate
matter corrected to 12 percent

Is the concentration of particulate
matter as measured by Method 6.
and

% CO, is the percentage of COI as meas-
ured by Method 3, or when ap-
plicable, the adjusted outlet COs
percentage as determined by
paragraph (c) of this section.

§ 60.61 [Amended]

15.Section 60.61 is amended by delet-
ing paragraph (b).

16.Section 60.62 is revised to read as
follows:
§ 60.62 Standerd for particulate matter.

(a) On and alter the date on which
the performance test required to be con-
ducted by § 60.8 is completed, no owner
or operator subject to the provisions of
this subpart shall cause to be discharged
into the atmosphere from any kiln any
gases which:

(1) Contain particulate matter in ex-
cess of 0.15 kg per metric ton of feed
(dry basis) to the kiln (0.30 lb per ton).

(2) Exhibit greater than 10 percent
opacity.

(b) On and after the date on which
the performance test required to be con-
ducted by § 60.8 is completed, no owner
or operator subject to the provisions of
this subpart shall cause to be discharged

into the atmosphere from any clinker
cooler any gases which:

(1) Contain particulate matter in ex-
cess of 0.050 kg per metric ton of feed.
(dry basis) to the kiln (0.10 lb per ton) .

(2) Exhibit 10 percent opacity, or
greater.

(c) On and after the date on which
the performance test required to be con-
ducted by § 60.8 is completed, no owner
or operator subject to the provisions of
this subpart shall cause to be discharged
into the atmosphere from any affected
facility other than the kiln and clinker
cooler any gases which exhibit 10 percent
opacity, or greater.

(d) Where the presence of uncom-
bined water is the only reason for failure
to meet the requirements of paragraphs
(a) (2), (b) (2), and (c), such failure will
not be a violation of this section.

17. Section 60.63 is revised to read as
follows:
§ 60.63 Monitoring of operation!.

(a) The owner or operator of any
Portland cement plant subject to the pro-
visions of this part shall record the daily
production rates and kiln feed rates.

18. Section 60.64 Ls revised to read as
follows:
§ 60.64 Test methods and procedures.

(a) The reference methods in Appen-
dix A to this part, except as provided for
in § 60.8(b), shall be used to determine
compliance with the standards pre-
scribed in § 60.62 as follows:

(1) Method 5 for the concentration
of particulate matter and the associated
moisture content;

(2) Method 1 for sample and velocity
traverses;

(3) Method 2 for velocity and volu-
metric flow rate; and

(4) Method 3 for gas analysis.
(b) For Method 5, the minimum sam-

pling time and minimum sample volume
for each run, except when process varia-
bles or other factors justify otherwise to
the satisfaction of the Administrator,
shall be as follows:

(1) 60 minutes and 0.85 dscm (30.0
dscf) foe the kiln.

(2) 60 minutes and. 1.15 dscm (40.6
dscf) for the clinker cooler.

(c) Total kiln feed rate (except fuels) ,
expressed in metric tons per hour on a
dry basis, shall be determined during
each testing period by suitable methods;
and shall be confirmed by a material bal-
ance over the production system.

(d) For each run, particulate matter
emissions, expressed in g/metric ton of
kiln feed, shall, be determined by divid-
ing the emission rate in g/hr by the kiln
feed rate. The emission rate shall be
determined by the equation, g/hr=Q.x
c, where Q.=volumetric flow rate of the
total effluent in dscm/hr as determined
in accordance with paragraph (a) (3) of
this section, and c=particulate concen-
tration in g/dscm as determined in ac-
cordance with paragraph (a) (1) of this
section.

19. Section 60.72 is revised to read as
follows:
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§ 60.72 Standard for nitrogen oxides.
(a) On and after the date on which

the performance test required to be con-
ducted by § 60.8 is completed, no owner
or operator subject to the provisions of
this subpart shall cause to be discharged
into the atmosphere from any affected
facility any gases which:

(1) Contain nitrogen oxides, ex-
pressed as NO:, in excess of 1.5 kg per
metric ton of acid produced (3.0 lb per
ton), the production being expressed as
100 percent nitric acid.

(2) Exhibit 10 percent opacity, or
greater. Where the presence of uncom-
blued water is the only reason for failure
to meet the requirements of this para-
graph, such failure will not be a viola-
tion of this section.
§ 60.73 [Amended]

20. Section 60.73 is amended by delet-
ing and reserving paragraph (d).

21. Section 60.74 is revised to read as
follows:
§ 60.74 Test methods and procedures.

(a) The reference methods in Appen-
dix A to this part, except as provided for
in § 60.8(b), shall be used to determine
compliance with the standard prescribed
in § 60.72 as follows:

(1) Method '7 for the concentration of

(2) Method 1 for sample and velocity
traverses;

(3) Method 2 for velocity and volu-
metric flow rate; and

(4) Method 3 for gas analysis.
(b) For Method 7, the sample site shall

be selected according to Method 1 and
the sampling point shall be the centroid
of the stack or duct or at a point no
closer to the walls than 1 in (3.28 It).
Each run shall consist of at least four
grab samples taken at approximately 15-
minutes intervals. The arithmetic mean
of the samples shall constitute the run
value. A velocity traverse shall be per-
formed once per run.

(c) Acid production rate, expressed in
metric tons per hour of 100 percent nitric
acid shall be determined during each
testing period by suitable methods and
shall be confirmed by a material balance
over the production system.

(d) For each run, nitrogen oxides, ex-
pressed in g/metric ton of 100 percent
nitric acid, shall be determined by divid-
ing the emission rate in g/hr by the acid
Production rate. The emission rate shall
be determined by the equation,

g/hr= Q. X c
where Q,=volumetric flow rate of the
effluent in dscni/hr, as determined in ac-
cordance with paragraph (a) (3) of this
section, and c =NO, concentration in
g/dscm, as determined in accordance
with paragraph (a) (1) of this section.

22. Section 60.81 is amended by revis-
ing paragraph (b) as follows:

§ 60.81 Definitions.

(b) "Acid mist" means sulfuric acid
mist, as measured by Method 8 of Ap-
pendix A to this part or an equivalent or
alternative method.

23. Section 60.82 is revised to read as
follows:
§ 60.82 Standard for sulfur dioxide.

(a) On and after the date on which the
performance test required to be con-
ducted by § 60.8 is completed, no owner
or operator subject to the provisions of
this subpart shall cause to be discharged
into the atmosphere from any affected
facility any gases which contain sulfur
dioxide in excess of 2 kg per metric ton
of acid produced (4 lb per ton) , the pro-
duction being expressed as 100 percent
14:130,.

24. Section 60.83 is revised to read as
follows:
§ 60.83 Standard for acid mist.

(a) On and after the date on which the
Performance test required to be con-
ducted by § 60.8 is completed, no owner
or operator subject to the provisions of
this subpart shall cause to be discharged
into the atmosphere from any affected
facility any gases which:

(1) Contain acid mist, expressed as
H,SO4, in excess of 0.075 kg per metric
ton of acid produced (0.15 lb per ton),
the production being expressed as 100
percent 11,604.

(2) E.2' chibit 10 percent opacity, or
greater. Where the presence of uncom-
blued water is the only reason for failure
to meet the requirements of this para-
graph, such failure will not be a violation
of this section.

§ 60.84 [Amended]
25. Section 60.84 is amended by de-

leting and reserving paragraph (d).
26. Section 60.85 is revised to read as

follows:
§ 60.85 Test methods and procedures.

(a) The reference methods in Appen-
dix A to this part, except as provided for
in § 60.8(b), shall be used to determine
compliance with the standards pre-
scribed in §§ 60.82 and 60.83 as follows:

(1) Method 8 for the concentrations of
SO, and acid mist;

(2) Method 1 for sample and velocity
traverses;

(3) Method 2 for velocity and volu-
metric flow rate; and

(4) Method 3 for gas analysis.
(b) The moisture content can be con-

sidered to he zero. For Method 8 the sam-
pling time for each run shall be at least
60 minutes and the minimum sample vol-
ume shall be 1.15 dscm (40.6 dscf) except
that smaller sampling times or sample
volumes, when necessitated by process
variables or other factors, may be ap

-proved by the Administrator.
(e) Acid production rate, expressed in

metric tons per hour of 100 percent
H,SO., shall be determined during each
testing period by suitable methods and
shall be confirmed by a material bal-
ance over the production system.

(d) Acid mist and sulfur dioxide emis-
sions, expressed in g/metric ton of 100
percent HO., shall be determined by
dividing the emission rate in g/hr by the
acid production rate. The emission rate
shall be determined by the equation.
g/hr= Q. X c, where Q.-volumetric flow

rate of the effluent in dscm/hr as deter-
mined in accordance with paragraph
(a) (3) of this section, and c= acid mist
and 802 concentrations in g/dscm as
determined in accordance with para-
graph (a) (1) of this section.
§ 60.110 [Amended]

27. Section 60.110(b) is amended by
striking the words "the crude."

28. In § 60.111, paragraphs (b), (d) ,
(g) , and (h) are revised.

As amended § 60.111 reads as follows:
§ 60.111 Definitions.

•
(b)• "Petroleum liquids" means petro-

leum, condensate, and any finished or
intermediate products manufactured in
a petroleum refinery but does not mean
Number 2 through Number 8 fuel oils
as specified in A.S.T.M. D396-69, gas
turbine fuel oils Numbers 2-GT through
4-OT as specified in A.S.T.M. D2880-71,
or diesel fuel oils Numbers 2-D and 4-D
as specified in A:S.T.M. D975-68.

• •	 •
(d)• "Petroleum" means the crude oil

removed from the earth and the oils
derived from tar sands, shale, and coal.

(g)▪ "Custody transfer" means the
transfer of produced petroleum and/or
condensate, after processing and/or
treating in the producing operations,
from storage tanks or automatic trans-
fer facilities to pipelines or any other
forms of transportation.

(h) "Drilling and production facility"
means al/ drilling and servicing equip-
ment, wells, flow lines, separators, equip-
ment, gathering lines, and auxiliary non-
transportation-related equipment used
In the production of petroleum but does
not include natural gasoline plants.

29. The appendix to Part 60 titled
"Appendix-Test Methods" is retitled
"Appendix A-Reference Methods:.

[ToR Doe.74-13633 Filed 0-13-74;8:46 am I

Title 41-Public Contracts and Property
Management

CHAPTER 15-ENVIRONMENTAL
PROTECTION AGENCY
PART 15-1-GENERAL

PART 15-26-CONTRACT
MODIFICATIONS

Novation and Change of Name Agreements
Chapter 15 of the Code of Federal

Regulations is amended as set forth be-
low. Subpart 15-1.51 is deleted because ,
the Federal Procurement Regulations
have issued a regulation on the same sub-
ject, Novation and Change of Name
Agreements. A new subpart 15-28.4 is
added to set forth internal procedures
relative to the processing of such agree-
ments.

It is the general policy of the EPA to
allow time for interested parties to par-
ticipate In the rule making process. How-
ever, the amendments herein concern
administrative matters. Therefore, the
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Therefore° pursuant to the provisions
of the Public Health Service Act (sec.
351, 58 Stat. '102 as amended: 42 U.S.C.
262) and under authority delegated to
the Commissioner (21 CFR 2.120),

800.15 is revised as follows:

§ 600,15 Temperatures during shipment.

The following products shall be main-
tained during shipment at the specified
temperatures:

(a) Products.

Product:	 Temperature
Cryoprecipltated antilaemophilic factor (human) 	  —IV C or colder.
Measles, mumps, and rubella virus vaccine, live 	  10' C or colder.
Measles and rubella virus vaccine, live 	 	 Do.
Measles-smallpox vaccine, live 	 	 Do.
Measles virus vaccine, live, attenuated 	 	 Do.
Mumps virus vaccine, live 	 	 Do.
Pollovirus vaccine, live, oral, type 1 	 	 C or colder.
Pollovinis vaccine, live, oral, type 2 	 	 Do.
Poliovirus vaccine, live, oral, type a 	 , 	 	 Do.
Pollovirus vaccine, live, oral. trivalent 	 	 Do.
Red blood cells (human). frown 	  —115' C or colder.
Red blood cells (human), liquid 	  Between 1' and 10° C.
Rubella and mumps, virus, live 	  10' C or colder.
Rubella virus vaccine, live 	 	 Do.
Single donor plasma (human), frozen 	  —18' C or colder.
Smallpox vaccine, liquid 	  	  0' C or colder.
Source plasma (human) 	  —5* C or colder.
Whole blood (human) 	  Between 1' and 10° C.
Yellow fever vaccine	  0• C or colder.
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(b) has been added to § 600.15 to provide
for such exemption upon approval by the
Director, Bureau of s, on a prod-
uct-by-product basis, in the form of an
amendment to the product license.

3. One comment urged that an an al-
ternative to prescribing a fixed shipping
temperature, shipment of the products
above 10• C be permitted for a specific
period of time determined by each man-
ufacturer based on the properties of the
Product, Provided that the label on ship-
ping containers and individual packages
of such products contain a warning
statement that "The temperature of this
product must not be allowed to rise above
10• C for a period longer than (insert
period of time) ."

The Commissioner finds that the rec-
ommendation is inadequate. As stated in
the preamble of the proposal, data be-
fore the Commissioner establish that
continuous cold storage of the products is
necessary to ensure that there es no loss
of potency. The effect of removal from
cold storage is unpredictable due to vari-
ances in the temperature of the environ-
ment to which these products are re-
moved and the length of time they re-
main at that temperature. Temperatures
can be expected to vary widely in differ-
ent climates and weather conditions.
Therefore, a uniform label storage state-
ment does not provide a reliable means
for assuring a temperature that will not
compromise the product. It should be
noted, however, that the Commissioner's
order does not preclude removal of prod-
ucts from cold storage for short periods
of time, as long as the temperature of The
product does nut rise above 10° C. Pro-
cedures must be developed by distribu-
tors of these measles, mumps and rubella
virus vacines to ensure compliance with
the temperature requirement. Such pro-
cedures are not unusual and are regu-
larly used by distributors of other Prod-
ucts sublect to loss of potency or other
similar alteration.

In the interest of having specific
shipping temperature information read-
ily accessible to everyone transporting
the vaccines listed in § 600.15, the Com-
raiesioner will issue a proposal in the near
future to amend § el 0.6/ (21 CFR. 610.61)
to require that such information be
listed on the package label.

Having considered the comments re-
ceived and all relevant material regard-
ing specified shipping temperatures for
live measles, mumps and rubella virus
vaccines, the Commissioner concludes
that the proposal should be adopted as
modified (1) by designating the list of
products as paragraph (a), (2) by
amending the listing in the second col-
umn to quantify the expression "a tem-
perature which will maintain ice contin-
uously in a solid state" to a temperature
of "0' C or colder" for poliovirus vaccine
live, oral types 1, 2, 3, smallpox vaccine,
liquid, and yellow fever vaccine, and (3)
by adding a new paragraph (b) to pro-
vide for exemptions.

(b) Exemptions. Exemptions or modi-
fications shall be made only upon written
approval, in the form of an amendment
of the product license, issued by the Di-
rector, Bureau of Biologics.

Effective date. This order shall become
effective on December 12, 1974.
(Sec. 351, 58 Stet. 702 as amended, (42 U.S.C.
262) )

Dated: November 5, 1914.
Sam D. Fes,

Associate Commissioner
for Compliance.

ton Doc.74-26460 Filed 11-11-?4;8:45 am]
=••••n••nnn••••nn••=11.

Title 40—Protection of the Environment
CHAPTER I—ENVIRONMENTAL

PROTECTION AGENCY
SUBCHAPTER C--A1R PROGRAMS

[FRI, 291-6]

PART ea—STANDARDS OF PERFORM-
ANCE FOR NEW STATIONARY SOURCES

Opacity Provisions
On June 29, 1973, the United States

Court ca7. Appeals for the District of
Columbia in "Portland Cement Associa-
tion v. Ruckeishaus," 436 P. 2d 375 (1973)
remanded to EPA the standard of per-
formance for Portland cement plants (40
CFR 60.60 et seq.) promulgated by EPA
under section 111 of the Clean Air Act.
In the remand, the Court directed EPA to
reconsider among other things the use
of the opacity standards. EPA has pre-
pared a response to the remand, Copies
of this response are available from the
Emission Standards and Engineering
Division, Environmental Protection
Agency, Research Triangle Park, N.C.
27711, Attn: Mr. Don R. Goodwin. In de-
veloping the response, EPA collected and
evaluated a substantial amount of in-
formation which is summarized and ref-

erenced in the response. Copies of this
information are available for inspection
during normal office hours at EPA's Office
of Public Affairs, 401 M Street SW.,
Washington, D.C. EPA determined that
the Portland cement plant standards
generally did not require revision but did
not find that certain revisions are a p-
propriate to the opacity provisions of
the standards. The provisions promul-
gated herein include a revision to § 60.11,
Compliance with Standards and Mainte-
nance Requirements, _a revision to the
opacity standard for Portland cement
plants, and revisions to Reference Meth-
od 9. The bases for the revisions are dis-
cussed in detail in the Agency's response
to the remand. They are summarized

The revisions to 60.11 include the
modification of ariragraph (b) and the
addition of paragraph (e). Paragraph
(b) has been revised to indicate that
while Reference Method 9 remains the
primary and accepted means for deter-
mining compliance with opacity stand-
ards in this part, EPA will accept as
probative evidence in certain situations
and under certain conditions the results
of continuous monitoring by transmis-
someter to determine whether a violation
has in fact occurred. The revision makes
clear that even in such situations the
results of opacity readings by Method 9
remain presumptively valid and correct.

The provisions in paragraph (e) pro-
vide a mechanism for an owner or op

-erator to petition the Administrator to
establish an opacity standard for an af-
fected facility where such facility meets
all applicable standards for which a per-
formance test is conducted under § oat
but fails to meet an applicable opacity
standard. This provision is intended pri-
marily to apply to cases where a source
installs a very large diameter stack which
causes the opacity of the emissions to be
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greater than if a stack of the diameter
ordinarily used in the industry were in-
stalled. Although this situation is con-
sidered to be very unlikely to occur, this
provision will accommodate such a situa-
tion. The provision could also apply to
other situations where for any reason an
affected facility could fail to meet opacity
standards while meeting mass emission
standards, although no such situations
are expected to occur.

A revision to the opacity standard for
Portland cement plants is promulgated
herein. The revision changes the opacity
limit for kilns from 10 percent to 20 per-
cent. This revision is based on EPA's
policy on opacity standards and the new
emission data from Portland cement
plants evaluated by EPA during its re-
consideration. The preamble to the
standards of performance which were
promulgated on March 8, 1974 (39 FR
E':08) sets forth EPA's policy on opacity
standards: (1) Opacity limits are inde-
pendent enforceable standards; (2)
where opacity and mass/concentration
standards are applicable -to the same
source, the mass/concentration stand-
ards are established at a level which
will result in the design, installation, and
operation of the best adequately demon-
strated system of emission reduction
(taking costs into account) ; and (3) the
opacity standards are established at a
level which will require proper operation
and maintenance of such control systems.
The new data indicate that increasing
:he opacity limits for kilns from 10 per-
Lent to 20 percent is justified, because
such a standard will still require the de-
sign, installation, and operation of the
best adequately demonstrated system of
emission reduction (taking costs into ac-
count) while eliminating or minimizing
the situations where it will be necessary
to promulgate a new opacity standard
under § 60.11(e) .

In evaluating the accuracy of results
from qualified observers following the
procedures of Reference Method 9, EPA
determined that some revisions to Ref-
erence Method 9 are consistently able to
evaluation showed that observers
trained and certified in accordance with
the procedures prescribed under Ref-
erence Method 9 are consistently able to
read opacity with errors not exceeding

7.5 percent based upon single sets of
the average of 24 readings. The revisions
to Reference Method 9 include the
following:

1. An introductory section is added.
This includes a discussion of the con-
cept of visible emission reading and de-
scribes the effect of variable viewing con-
ditions. Information is also presented
concerning the accuracy of the method
noting that the accuracy of the method
must be taken into account when de-
termining possible violations of appli-
cable opacity standards.

2. Provisions are added which specify
that the determination of opacity re-
quires averaging 24 readings taken at 15-
second intervals. The purpose for taking
24 readings is both to extend the averag-
ing time over which the observations are

made, and to take suflicient readings to
insure acceptable accuracy.

3. More specific criteria concerning
observer position with respect to the sun
are added. Specifically, the sun must be
within a 140° sector to the observer's
back.

4. Criteria concerning an observer's
position with respect to the plume are
added. Specific guidance is also provided
for reading emissions from rectangular
emission points with large length to
width ratios, and for reading emissions
from multiple stacks. In each of these
cases, emissions are to be read across
the shortest path length.

5. Provisions are added to make clear
that opacity of contaminated water or
steam plumes is to be read at a point
where water does not exist in condensed
form. Two specific instructions are pro-
vided: One for the case where opacity
can be observed prior to the formation
of the condensed water plume, and one
for the case where opacity is to be ob-
served after the condensed water plume
has dissipated.

6. Specifications are added for the
smoke generator used for qualification
of observers so that State or local air
pollution control agencies may provide
observer qualification training consistent
with EPA training.

In developing this regulation we have
taken into account the comments re-
ceived in response to the September 11,
1974 (39 FR 35852) notice of proposed
rulemaking which proposed among other
things certain minor changes to Refer-
ence Method 9. This regulation repre-
sents the rulemaking with respect to the
revisions to Method 9.

The determination of compliance with
applicable opacity standards will be
based on an average of 24 consecutive
opacity readings taken at 15 second in-
tervals. This approach is a satisfactory
means of enforcing opacity standards in
cases where the violation is a continuing
one and time exceptions are not part of
the applicable opacity standard. How-
ever, the opacity standards for steam
electric generators in 40 CFR 60.42 and
fluid catalytic cracking unit catalyst
regenerators in 40 CFR 60.102 and nu-
merous opacity standards in State im-
plementation plans specify various time
exceptions. Many State and local air pol-
'Won control agencies use a different
approach in enforcing opacity standards
than the six-minute average period
specified in this revision to Method 9.
EPA recognizes that certain types of
opacity violations that are intermittent
in nature require a different approach
in applying the opacity standards than
this revision to Method 9. It is EPA's in-
tent to propose an additional revision to
Method 9 specifying an alternative
method to enforce opacity standards. It
is our intent that this method specify a
minimum number of readings that must
be taken, such as a minimum of ten read-
ings above the standard in any o , .e
period prior to citing a violation. EPA Is
in the process of analyzing available data
and determining the error involved in

reading opacity in this manner and will
propose this revision to Method 9 as soon
as this analysis is completed. The Agency
sglicits comments and recommendations
on the need for this additional revision to
Method 9 and would welcome any sug-
gestions particularly from air pollution
control agencies on how we might make
Method 9 more responsive to the needs of
these agencies.

These a.•,tions are effective on Novem-
ber 12, 1974. The Agency finds good cause
exists for not publishing these actions
as a notice of proposed rulemaking and
for making them effective immediately
upon publication for the following
reasons :

(1) Only minor amendments are be-
ing made to the opacity standards which
were remanded.

(2) The U.S. Court of Appeals for
the District of Columbia instructed EPA
to complete the remand proceeding with
respect to the Portland cement plant
standards by November 5, 1974.

(3) Because opacity standards are the
subject of other litigation, it is necessary
to reach a final determination with re-
spect to the basic issues involving opacity
at this time in order to properly respond
to this issue with respect to such other
litigation.

These regulations are issued under the
authority of sections 111 and 114 of the
Clean Air Act, as amended (42 U.S.C.
1857c-6 and 9) .

Dated: November 1, 1974.

JOHN QUARLES,
Acting Administrator.

Part 60 of Chapter I, Title 40 of the
Code of Federal Regulations is amended
as follows:

1. Section 60.11 is amended by revis-
ing paragraph (b) and adding paragraph
(e), reading as follows:
§ 60.11 Compliance with standards and

maintenance requirements.

•
(b) Compliance with opacity stand-

ards in this par,- shall be determined by
conducting observations in accordance
with Reference Method 9 in Appendix
A of this part. Opacity readings of por-
tions of plumes which contain condensed,
uncombined water vapor shall not be
used for purposes of determining com-
pliance with opacity standards. The re-
sults of continuous monitoring by trans-
missometer which indicate that the
opacity at the time visual observations
were made was not in excess of the
standard are probative but not con-

- elusive evidence of the actual opacity of
an emission, provided that the source
shall meet the burden of proving that the
instrument used meets (at the time of
the alleged violation) Performance
Specification 1 in Appendix B of this
part, has been properly maintained and
(at the time of the alleged violation)
calibrated, and that the resulting data
hn , c	 been tampered with in any way.

• •
(e) (1) An owner or operatta	 ..ii.-

fected facility may request the Admin-
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lstrator to determine opacity of emis-
sions from the affected facility during
the initial performance tests required by
§ 60.8.

(2) Upon receipt from such owner or
operator of the written report of the re-
sults of the performance tests required
by § 60.8, the Administrator will make
a finding concerning compliance with
opacity and other applicable standards.
If the Administrator finds that an af-
fected facility is in compliance with all
applicable standards for which perform-
ance tests are conducted in accordance
with § 60.8 of this part but during the
time such performance tests are being
conducted fails to meet any applicable
opacity standard, he shall notify the
owner or operator and advise him that he
may petition the Administrator within
10 days of receipt of notification to make
appropriate adjustment to the opacity
standard for the affected facility.

(3) The Administ,:ator will grant such
a petition upon a demonstration by the
owner or operator that the affected fa-
cility and associated air pollution con-
trol equipment was operated and main-
tained in a manner to minimize the
opacity of emissions during the perform-
ance tests: that the performance tests
were performed under the conditions es-
tablished by the Administrator; and that
'ale affected facility and associated air
pollution control equipment were in-
capable of being adjusted or operated to
meet the applicable opacity standard.

(4) The Administrator will establish
an opacity standard for the affected
facility meeting the above requirements
at a level at which the source will be
able, as indicated by the performance
and opacity tests, to meet the opacity
standard at all times during which the
source is meeting the mass or concentra-
tion emission standard. The Adminis-
trator will promulgate the new opacity
standard in the FEDERAL REGISTER.

2. In § 60.62, paragraph (a) (2) is re-
vised to read as follows:
§ 60.62 Standard for particulate matter.

(a) • • •
(2) Exhibit greater than 20 percent

opacity.
• •	 •	 •

3. Appendix A—Reference Methods is
amended by revising Reference Method
9 as follows:

APPENDIX A—REFEIZENCE METIIODS

• •	 •	 •	 •

METHOD 9—VISUAL DETERMINATION OF Ti I E

()merry or EMISSIONS FROM STATIONARY ,
601:TRCE9

Many stationary sources discharge visible
emissions into the atmosphere; these emis-
sions are usually in the shape of a plume.
This method involves the determination of
plums opacity by qualified observers. Tile
method includes procedures for the training
and certification of observers, and procedures
to be used in the field fos determination of
plume opacity. The appearance of a plume as
viewed by an observer depends upon a num-
ber of variables. some of which may be con-
trollable and some of which may not bo
controllable in the field. Variables which can
be controlled to an extent to which they no

longer exert a significant influence upon
plume appearance include: Angle of the ob-
server with respect to the plume; angle of the
observer with respect to the sun; point of
observation of attached and detached steam
plume; and angle of the observer with re-
spect to a plume emitted from a rectangular
stack with a large length to width ratio. The
method includes specific criteria applicable
to these variables.

Other variables which may not be control-
lable In the field are luminescence and color
contrast between the plume and the back-
groend against which the plume Is viewed.
These variables exert an Influence upon the
appearance of a plume as viewed by an ob-
server, and can affect the ability of the ob-
server to accurately assign opacity values
to the observed plume. Studies of the theory
of plume opacity and field studies have dem-
onstrated that a plume is most visible aria
presents the greatest apparent opacity when
Viewed against a contrasting background. It
follows from this, and is confirmed by field
trials, that the opacity of a plume, viewed
under conditions where a contrasting back-
ground is present can bo assigned with the
greatest degree of accuracy. However, the po-
tential for a positive error is also the greatest
when a plume is viewed under such contrast-
ing conditions. Under conditions presenting
a less contrasting background, the apparent
opacity of a plume is less and approaches
zero as the color and luminescence contrast
decrease toward zero. As a result, significant
negative bias and negative errors can be
made when a plume is viewed under less
contrasting conditions. A negative bias de-
creases rather than increases the possibility
that a plant operator will be cited for a vio-
lation of opacity standards due to observer
error.

Studies have been undertaken to determine
the magnitude of positive errors which can
be made by qualified observers while read-
ing plumes under contrasting Conditions and
using the procedures set forth in this
method. The results of these studies (field
trials) which involve a total of 789 sets of
25 readings each are as follows:

(1) For black plumes (133 sets at a smoke
generator), 100 percent of the sets were
read with a positive error I of less than 7.5
percent opacity; 99 percent were read with
a positive error of less than 5 percent opacity.

(2) For white plumes (170 sets at a smoke
generator, 188 sets at a coal-fired power plant,
298 sets at a sulfuric acid. plant), 99 percent
of the sets were read with a positive error of
less than 7.5 percent opacity; 95 percent were
read with a positive error of less than 5 per-
cent opacity.

The positive observational error associated
"nth an average of twenty-five readings Is
therefore established. The accuracy of the
method must be taken into account when
determining possible violations of appli-
cable opacity standards.

1. Principle and applicability.

1.1 Principle. The opacity of emissions
from stationary sources is determined vis-
ually by a qualified observer.

1.2 Applicability. This method is appli-
cable for the determination of the opacity
of emissions from stationary sources pur
suant to 4 80.11(b) and for qualifying ob-
servers for visually determining opacity of
emissions.

2. Procedures. The observer qualified in
accordance with paragraph 3 of this method
shall use the following procedures for vis-
ually determining the opacity of emissions:

'For a set, positive error--average opacity
determined by observers' 25 observations—
average opacity determined from tranamis-
someter's 25 recordings.

2.1 Position. The qualified observer shall
stand at a distance sufficient to provide a
clear view of the emissions with the sun
oriented in the 140' sector to his back. Con-
sistent with maintaining the above require-
ment, the observer shall, as much as possible.
make his observations from a position such
that his line of vision is approximately
perpendicular to the plume direction, and
when observing opacity of emissions from
rectangular outlets (e.g. roof monitors, open
baghouses, noncircular stacks), approxi-
mately perpendicular to the longer axis of
the outlet. The observer's line of sight should
not include more than one plume at a time
when multiple stacks are involved, and in
any case tho observer should make his ob-
servations with his line of sight perpendicu-
lar to the longer axis of such a set of multi-
ple stacks (e.g. stub stacks on baghouses).

2.2 Field records. The observer shall re-
cord the name of the plant, emission loca-
tion, type facility, observer's name and
affiliation, and the date on a field data sheet
(Figure 9-1). The time, estimated distance
to the emission location, approximate wind
direction, estimated wind speed, description
of the sky condition (presence and color of
clouds), and plume background axe recorded
on a field data sheet at the time opacity read-
ings are initiated and completed.

2.3 Observations. Opacity observations
shall be made at the point of greatest opacity
in that portion of the plume where con-
densed water vapor is not present. The ob-
server shall not look continuously at the
plume, but instead shall observe the plume
momentarily at 15-second intervals.

2.3.1 Attached steam plumes. When con-
densed water vapor is present within the
plume as it emerge* from the emission out-
let, opacity observations shall be made be-
yond the point in the plume at which con-
densed water vapor Is no longer visible. The
observer shall record the approximate dis-
tance from the emission outlet to the point
in the plume at which the observations are
made.

2.3.2 Detached steam plume. When water
vapor in the plume condenses and becomes
visible at a distinct distance from the emis-
sion outlet, the opacity of emissions should
be evaluated at the emiesion outlet prior to
the condensation of water vapor and the for-
mation of the steam plume.

2.4 Recording observations. Opacity ob-
servations shall be recorded to the nearest 6
percent at 15-second intervals on an ob-
servational record sheet. (See Figure 9-2 for
an example.) A minimum of 24 observations
shall be recorded. Each momentary observa-
tion recorded shall be deemed to represent
the average opacity of emissions for a 15-
second period.

2.5 Data Reduction. Opacity shall be de-
termined as an average of 24 consecutive
observations recorded at 15-second intervals.
Divide the observations recorded on the rec-
ord sheet into sets of 24 consecutive obser-
vations. A set is composed of any 24 con-
secutive observations. Sets need not be con-
secutive in time and in no case shall two
sets overlap. For each set of 24 observations,
calculate the average by summing the opacity
of the 24 observations and dividing this sum
by 24. If an applicable standard specifies an
averaging time requiring more than 24 ob-
servations, calculate the average for all ob-
servations made during the specified time
period. Record the average opacity on a record
sheet. (see Figure 9-1 for ass example.)

3. Qualifications and testing.
3.1 Certification requirements. To receive

certification as a qualified observer, a can-
didate must be tested and demonstrate the
ability to assign opacity readings in 5 percent
increments to 25 different black plumes and
25 different white plumes, with an error
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not to exceed 15 percent opacity on any one
reading and an average error not to exceed
7.5 percent opacity in each category. Candi-
dates shall be tested according to the pro-
cedures described in paragraph 32. Smoke
generators used pursuant to paragraph 3.2
shall he equipped with a smoke meter which
meets the requirements of paragraph 3.3.

The certification shall be valid for a period
of 6 months, at which time the qualification
Procedure must be repeated by any observer
in order to retain certification.

3.2 certification procedure. The certifica-
tion test consists of showing the candidate a
complete run of 50 plumes-25 black plumes
and 25 white plumes—generated by a omoke
generator. Plumes within each sot of 26 black
and 26 white runs shall be presented In ran-
dom order. The candidate assigns an opacity
value to each plume and records his obser-
vation on a suitable form. At the completion
of each run of 60 readings, the score of the
candidate Ls determined. If a candidate falls
to qualify, the complete run of 60 readings
must be repeated in any retest. The smoke
test may be administered as part of a smoke
school or training program, and may be pre-
ceded by training or familiarization runs of
the smoke generator during which candidates
are shown black and white plumes of known
opacity.

3.3 Smoke generator speeltications. Any
smoke generator used for the purposes of
paragraph 3.2 shall be equipped with a smoke
meter Installed to measure opacity across
the diameter of the smoke generator stack.
The smoke meter output shall display in-
Stack opacity based upc pathlength equal
to the stack exit diametn. t,s a full 0 to I00
percent chart recorder &ca.*. The smoke
meter optical design and nerformence shall
meet the specifications shown in Table 9-1.
The smoke meter shall be calibrated as pre-
scribed in paragraph 3.3.1 prior to the con-
duct of each smoke reading test. At the
completion of each test, the zero and span
drift shall he checked and if the drift ex-
ceeds ±1 percent opacity, the condition shall
be corrected prior to conducting any subse-
quent teat runs. The smoke meter shall be
demonstrated, at the time of installation, to
meet the specifications Listed In Table 9-1.
This demonstration shall be repeated fol-
lowing any subsequent repair or replacement
of the photocell or associated electronic cir-
cuitry including the chart recorder or output
roster, or every 6 months, whichever occurs
first.

TABU' 9-1--SMOKE METER DESIGN AND
PEDITORMANCE SPECIFICATIONS

Parameter:	 Specification
a. Light source 	  Incandescent lamp

operated at nominal
rated voltage.

Parameter:
b. Spectral response

of photocell.

Angle of view--

d. Anglo of projec-
tion.

e. Calibration error-

f. Zero and span
drift.

g. Response

Specification
Photop le (daylight

spectral response of
the human eye—
reference 4.3).

16' maximum total
angle.

16* maximum total
angle.

±3% opacity, maxi-
num.
%	 opacity,	 313

minutes.
Le.:5 seconds.

3.3.1 Calibration. The smoke meter is
calibrated after allowing a minimum of 30
minutes warmup by alternately producing
simulated opacity of 0 percent and 100 per-
cent. When stable response at 0 percent or
100 percent is noted, the smoke meter is ad-
justed to produce an output of 0 percent oe
100 percent, as appropriate. This calibration
shall be repeated until stable 0 percent and
100 percent readings are produced without
adjustment. Simulated 0 percent and 100
percent opacity values may bo produced by
alternately Switching the power to the light
source on and off while the smoke generator
Is not producing smoke.

3.3.2 Smoke meter evaluation. The smoke
meter design and performance are to be
evaluated as follows:

3.32.1 Light source. Verify from manu-
facturer's data and from voltage measure-
ments made at the lamp, as Installed. that
the lamp Is operated within -..t5 percent of
the nominal rated voltage.

3.322 Spectral response of photocell.
Verify from manufacturer's data that the
photocell has a photopic response; i.e., the
spectral sensitivity of the cell shall closely
approximate the standard spectral-lumlnoe-
fly curve for photopic vision which is refer-
enced in (b) of Table 9-1.

3.3.2.3 Angle of view. Check construction
geometry to ensure that the total angle of
view of the smoke plume, as seen by the
photocell, does not exceed 15'. The total
angle of view may be calculated from: 0=2
tan-s d/2L, where e=total angle of view;
d..-the sum of the photocell diameter-I-the
diameter of the limiting aperture; and
L=the distance from the photocell to the
limiting aperture. The limiting aperture is
the point in the path between the photocell
and the smoke plume where the angle of

view Is most restricted. In smoke generator
smoke meters this is normally an orifice
plate.

3.3.2.4 Angle of projection. Check con-
struction geometry to ensure that the total
angle of projection of tale lamp on the
smoke plume does not exceed 15 • . The total
angle of projection may be calculated from:
0s2 tan n d, 2L. where 0= total angle of pro-
jection; de. the sum of the length of the
lamp filament + the diameter of the limiting
aperture; and L= the distance from the lamp
to the emitting aperture.

3.3.2.5 Calibration error. Using neutral-
density filters of known opacity, cheek the
error between the actual response and the
theoretical linear response of the smoke
meter. This check Is accomplished by first
calibrating the smoke meter according to
3.3.1 and then Inserting a series of three
neutral-density filters of nominal opacity of
20, 60, and 76 percent in the smoke meter
pathlength. Filters calibrated within per-
cent shall be used. Care should be taken
when inserting the filters to prevent stray
light from affecting the meter. Make a total
of five nonconsecutive readings for each
filter. The maximum error on any one read-
ing shall be 3 percent opacity.

_ 3.3.2.6 Zero and span drift. Determine
tho zero and span drift by calibrating and
operating the smoke generator in a normal
manner over a 1-hour period. The drift is
measured by checking the zero and span at
the end of this period.

3.3.2.7 Response time. Determine , the re-
sponse time by produong the series of five
simulated 0 percent and 100 percent opacity
values and observing the time required to
reach stable response. Opacity values of 0
percent and 100 percent may be simulated
by alternately switching the power to the
light source off and on while the smoke
generator is not operating.

4. References.
4.1 Air Pollution Control District Rules

and Regulations. Los Angeles County Air
Pollution Control District. Regulation IV,
Prohibitions, Rule 50.

4.2 'Weisburd, Melvin I., Field Operations
and Enforcement Manual for Air, U.S. Envi-
ronmental Protection Agency. Research Tri-
angle Park, N.C., APTD-1100, August 1972.
pp. 4.1-4.36.

4.3 Condon, E. U.. and Odlshdw. IL. Hand-
book of Physics, McGraw-Sill Co.. N.Y., N.Y..
1958, Table 3.1, p. 6-52.
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Title 40—Protection of Environment
CHAPTER I—ENVIRONMENTAL

PROTECTION AGENCY
SUBCHAPTER C—AtR PROGRAMS

I FRL 302-4]

PART 52—APPROVAL AND PROMULGA-
TION OF IMPLEMENTATION PLANS
Prevention of Significant Air Quality

Deterioration
On May 31, 1972 (37 FR 10842), the

Administrator of the Environmental Pro-
tection Agency published initial approv-
als and disapprovals of State Implemen-
tation Plans submitted pursuant to sec-
tion 110 of the Clean Air Act, as amended
in 1970.

On November 9, 1972 (37 FR 23836) ,
all State Implementation Plans were
disapproved insofar as they failed to
provide for the prevention of significant
deterioration of existing air quality. This
action was taken in response to a pre-
liminary injunction issued by the Dis-
trict Court for the District of Columbia,
which also required the administrator to
promulgate regulations as to any state
plan which either permits the significant
deterioration of air quality in any por-
tion of any state, or fails to take the
measures necessary to prevent such sig-
nificant deterioration.

Accordingly, on July 16, 1973 (38 FR
18986), an initial notice of proposed
rulemaking was published which set
forth four alternative plans for prevent-
ing significant deterioration, and which
solicited widespread public involvement
in all aspects of the significant deterio-
ration issue. A series of public hearings
were held and over 300 written comments
were submitted in response to this pro-
posal. The hearing records and the writ-
ten comments are available for inspec-
tion at the EPA Freedom of information
Office, 401 M Street, SW., Washington,
D .C.

Due to the lack of precise direction
either in the Clean Air Act or in the
Court order, the initial proposals focused
on the conceptual basis for regulations.
The comments received on the proposed
regulations therefore tended primarily to
discuss conceptual issues such as the roles
of federal and state/local governments,

• rather than detailed comments regarding
implementation of the regulations. Ac-
cordingly, on August 27, 1974 (39 FR
31000) , the Administrator issued repro-
posed regulations in order to properly ex-
plore all aspects of this issue and to focus
more clearly on procedural and technical
issues.

The Administration has submitted for
consideration an amendment to the Act
which would eliminate the requirement
for preventing significant deterioration
of air quality. This amendment is pend-
ing before the Congress. Although EPA
does not endorse this amendment, EPA
seeks full public debate on the significant
deterioration 'issue and in issuing these
regulations does not intend to delay or
influence consideration of this amend-
ment. The regulations issued herein are
necessary because the Court has ruled
that the current Clean Air Act requires

the Administrator to prevent sigmficant
deterioration, and this requirement must
be met even though it is possible that
Congress may provide additional guid-
ance and/or legislative changes in the
future.

The regulations proposed on August 27,
1974, called for the establishment of
"classes" of different allowable incre-
mental increases in total suspended par-
ticulates (TSP) and sulfur dioxide (SO,) .
Class I applied to areas in which prac-
tically any change in air quality would
be considered significant; Class II applied
to areas in which deterioration normally
accompanying moderate well-controlled
growth would be considered insignificant;
and Class III applied to those areas in
which deterioration up to the national
standards would be considered insignifi-
cant. Under the proposed regulation, all
areas of the country would be designated
Class II initially, with provisions for al-
lowing States to reclassify any area to
accommodate the social, economic, and
environmental needs and desires of the
public.

The plan would be implemented
through a preconstruction review of
specified se• rce categories to determine
whether these sources would _cause a
violation of the appropriate increments.
The new source review also included a
provision requiring the use of best avail-
able control technology on sources cov-
ered by the regulation. Finally, the pro-
posal provided procedures for public com-
ment on each application for permission
to construct and for delegating the re-
sponsibility for implementing the new
source review procedures to States or
local governmental units.

DISCUSSION OF PUBLIC COMMENTS

The Aegust 27 proposal was criticized
byeir	 beveehmen	 a s  einbgetunrweee n-
sponsive thetaDlisegro

tridifference

cut 	

II

groups order in
that it permits the deterioration of air
quality up to the national standards in
Class I/I regions. Although this result
could also occur in Class I or Class
regions 
existing air quality and the national
standard is less than the prescribed air
quality increment, all such comments
focused on the provision for Class III
areas. Unless "significant deterioration"
is defined as a percentage of the "un-
used" air resource, any air quality in-
crement plan, regardless of how small
the increment is, could allow deteriora-
tion up to the national standard in some
instances. As discussed in the preamble
to the proposals of July 16, 1973, and
August 27, 1974, air quality monitoring
is presently concentrated in heavily pol-
luted areas, with only scattered moni-
toring in relatively clean areas. Vast
numbers of additional monitors will be
necessary to precisely define existing air
quality, making a plan that is dependent
on a knowledge of existing air quality
virtually unworkable. Therefore, the fact
that air quality could, In some instances,
increase to the national standard, does
not, in the Administrator's opinion,
make the August 27 proposal Inconsist-
ent with the Court's ruling. •

Additional comments involving Class
III areas indicated that economic and
social factors should have no bearing on
the definition of significant deteriora-
tion. These comments stated that EPA
must consider only air quality factors
and that a single nationwide definition
of significant deterioration must be
established. Such comments did not take
issue with Agency statements made on
July 16, 1973, and Ail -gust 27, 1974 that
the definition of significant deteriora-
tion is basically a subjective decision.
None of the comments suggesting
changes to the increments proposed by
the Administrator, or proposing alter-
nate plans, offered any justification for
the numbers which were selected. Since
the consideration of "air quality fac-
tors" alone essentially leads to an arbi-
trary definition of what is "significant,"
this term only has meaning when the
economic and social implications are
analyzed and considered. Therefore, the
Administrator believes that it is most
important to recognize and consider
these implications, since the considera-
tion of air quality factors alone provides
no basis for selecting one deterioration
increment over another.

Even in the subjective terms that are
required when considering only the en-
vironmental aspects, the contention that
there must be a single definition of sig-
nificant deterioration applicable nation-
wide does not appear to address the wide
range of environmental needs which
exist. Most of the comments implicitly
recognized that there is.a need to de-
velop resources in presently clean areas
of the country, and that significant de-
terioration regulations should not pre-
clude all growth, but should ensure that
growth occurs in an environmentally
acceptable manner. However, there are
some areas, such as national parks,
where any deterioration would probably
be viewed as significant. A single nation-
wide deterioration increment would not
be able to accommodate these two situa-
tions.

Along these lines, comments were spe-
cifically requested in the proposal as to
whether the Class II increment should
be doubled. Power companies generally
supported such a change, while other
comments from the industrial sector in-
dicated that the increments were ade-
quate for well-controlled growth. Power
companies indicated that many new
plants would be much larger than those
which would be allowed in a Class
area (approximately 1000 megawatts) ,
and that the Class II increr lent ought
to accommodate such develop.aent. None
of the comments presented any reasons
for permitting such development in a
Class II rather than a Class III area, ex-
cept that the Initial designation of all
areas will be Class The Administra-
tor continues to feel that a Class II in-
crement should be compatible with mod-
erate, well-controlled development in a
nationwide context, and that large-scale
development should be permitted only in
conjunction with a conscious decision
to redesignate the area as Class M.
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Many comments also criticized the
Omission of carbon monoxide (CO),
nitrogen oxides (NOx) , hydrocarbons
(TIC), and photochemical oxidants
(Ox) from the regulations. As in-
dicated on July 16, 1973, and Au-
gust 27, 1974. and in previous actions
involving indirect source review (38 FR
29893 at 29894, 39 FR 7270 at 7272, and
39 FR 25292 at 25295), existing ana-
lyticel procedures are not adequate to
determine the impact of individual
sources on air quality concentrations of
reactive pollutants (NOx and He/0x).
The only presently available technique
for relating emissions to air quality for
these pollutants is the areawide propor-
tional model used for demonstrating the
adequacy of control strategies. The pro-
portional model requires that measured
air quality data be available; however,
as indicated above, such data are very
limited in presently clean areas (even
more so than for TSP and SO,). In con-
trast, the air quality concentration of
stable pollutants can reasonably be esti-
mated using a diffusion model and
therefore measured air quality data are
not necessary to determine the incre-
mental air quality impact of an individ-
ual source. In addition, since the pro-
portional model assumes that air quality
is proportional to emissions, the key to
analyzing the impact of an individual
source focuses on the definition of base-
line emissions. If the source . would be
located in a very clean area with vir-
tually no baseline emissions, then the
predicted air quality increase would be
very large (when in fact it probably
would not). If the source would be lo-
c ated in a large metropolitan area and
the baseline emissions are those of the
entire metropolitan area, then the pre-
dicted impact of a single additional
source would be very small. Therefore,
the proportional model is adequate for
control strategy development in urban
areas where measured air quality data
are available and the aggregate impact
of controlling many sources is being
analyzed. However, it is inappropriate
for analyzing the incremental impact of
individual new sources.

At this time, the only practical ap-
proach for dealing with these pollutants
appears to be to minimize emissions as
much as possible. The Federal Motor Ve-
hicle Control Program accomplishes this
for individual motor vehicles. New source
pe Tormance standards (NSPS) have al-
ready been established under Part 60 of

s this chapter for many of the source cate-
gories subject to the regulation. Where
practicable, emission limitations for CO.
NOx, and HC have been promulgated
for those sources presently subject to
Part 60. Although some of the source
categories are not yet included in Part
60, either (1) those that are not covered
are not si gnificant emitters of CO, NOx,
or HC. or (2) control technology for
these pollutants is unavailable or an
emission limitation Is impractical (e.g.
HC emissions from coke ovens).

One additional step which could be
taken to minimize emisstor. of CO, NOx,
and TIC appears to be in the area of

minimizing vehicle miles of travel
(VMT). Plans for reducing VMT and
minimizing future VMT growth have
been developed as part of the Transpor-
tation Control Plans (TCP) promul-
gated elsewhere in this chapter. Since
the TCP's focus on major metropolitan
areas, the flexibility available in design-
ing these plans would be more limited
when applied to rural and outlying areas.
It is clear, however, that comprehensive
transportation planning offers an ap-
propirate mechanism for minimizing
VMT growth in such areas. It is not clear,
however, how EPA might become in-
volved in comprehensive transportation
planning throughout the country under
these regulations, although States may
wish to consider such an approach when
developing their own plans to prevent
significant deterioration. States of
course, are not precluded from including
other more comprehensive measures for
dealing with HC, CO, and NOx in their
own plans.

Some difficult additional questions
arise as to how this concept of VMT
minimization could be incorporated into
these significant deterioration regula-
tions. Would the addition of a VMT
increment, similar to the air quality in-
crement approach used in these regula-
tions, be appropriate? Would a new
source review of specific indirect sources
be practical, or should the review apply
to larger scale projects such as a new
town or a large new development? The
Administrator solicits additional com-
ments on this issue and may modify the
regulation at a later date if workable
procedures in this area can be developed.

The August 27 proposal specified that
all areas of the country, including those
areas above the national standards,
would be subject to the significant de-
terioration regulations, even though the
District Court order only required the
prevention of significant deterioration in
areas presently below the national stand-
ards. This was done because it was not
possible to specify in these regulations
all areas of the country which exceed
the national ambient air quality stand-
ards. In addition, there would be no prac-
tical impact of these significant deteri-
oration regulations in areas above the
standards, since emissions in such areas
are being reduced under the state im-
plementation plans, while these regula-
tions provide for limited allowable in-
creases in emissions.

Nonetheless, there were a number of
comments requesting that these regula-
tions specifically exempt all areas pres-
ently above the national standards. The
regulations promulgated below provide
for this exemption only with respect to
the area classification requirements. The
preconstruction review is still applicable
in all areas of the country, in order to
ensure that new sources be examined for
their impact in presently clean areas
which may be adjacent to areas that are
above the national standards. In addi-
tion, the requirements for applying best
available control technology are also ap-
plicable to all sources subject to review

in order to minimize the deterioration
caused by individual sources. This re-
quirement is particularly important
where a source in one State would use
up a significant portion of the air quality
increment in a neighboring State.

The exemption of areas from the clas-
sification requirements will be done on a
county basis (or functionally equivalent
area) and will be based on a determina-
tion by the State that the air quality in
the county is pervasively above the na-
tional standard. No attempt has been
made to define these counties in these
regulations. Instead, States must notify
the Administrator by June 1, 1975, of
those areas which are exempt from the
classification requirements.

There were a number of comments re-
questing clarification of the relationship
of these regulations to other portions of
the existing implementation plans, par-
ticularly the air quality maintenance
Plans (AQMP's) to be submitted by
June, 1975. An air quality maintenance
area (AQMA) is an area designated by
the Administrator that may have the
Potential for exceeding any national
standard within the next 10-year period
as a consequence of current air quality
and/or the projected growth rate of the
area. The States are required to submit
an analysis of the impact on air quality
of projected growth in each designated
potential problem area. Where mainte-
nance problems are identified by this
analysis, the states must also submit
plans containing measures to ensure
maintenance of national standards dur-
ing the ensuing 10-year period. AQMA's
have been proposed for specific pollutants
and final designations will be published
shortly. Where an AQMA has been des-
ignated because of projected problems in
maintaining the NAAQS for either TSP
or SO, the significant deterioration in-
crement is applicable only to those por-
tions of the AQMA which are cleaner
than either standard. By design AQMA
boundaries have been designated to in-
clude substantial areas which are rela-
tively clean. This has been done to in-
sure that the planning area corresponds
to the entire area where projected new
growth in emissions is likely to occur and
where regional planning for public serv-
ices, housing and employment is focused.

Although there seemed to be a general
assumption that AQMA's should be desig-
nated as Class III, there are several situ-
ations where a State may wish to leave
the clean air portions of an AQMA as
Class II or even to redesignate the area
to a Class I. This would limit peripheral
growth so as to complement the goals of
the AQMP and in this context, the sig-
nificant deterioration would actually be
a mechanism for partially implementing
the AQMP. In addition, there are several
clean air areas which have been proposed
as AQMA's due to anticipated large-scale
development of natural resources. A
Class I or Class II designation for such
areas would probably eliminate the need
for an AQMP for TSP or SO.. since the
air quality constraint would be the Class
I or Class Li Increment, Therefore, a "de-
designation" of the AQMA for TSP or
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SG, may be appropriate. In any case, the
Administrator recommends that any pro-
posed significant deterioration redesig-
nation have boundaries consistent with
AQMA boundaries to facilitate the devel-
opment of the AQMA plan.

A Class III designation does not neces-
sarily mean that an AQMP would be re-
quired. For example, a clean air area
might be designated Class III on the
basis of a marginal anticipated deterio-
ration in air quality which exceeds the
Class II increments. However, the antic-
ipated resulting air quality would still
be well below the national standards. 11
little additional development were antic-
ipated over the subsequent 10-year
period so as to threaten the national
standards, no AQMP would be required.

Furthermore, it is important to recog-
nize that area classifications do not nec-
essarily imply current air quality or
current land use patterns. Instead, clas-
sifications should reflect the desired de-
gree of change from current levels and
patterns.

A number of public comments indi-
cated concern that these regulations
would create a duplication of new source
review procedures.. which would require
a source owner to apply to several differ-
ent governmental agencies before he
could commence construction.

Where the State assumes responsibility
for carrying out the new source review
procedure under these regulations, most
of the concerns expressed above should
be eliminated. Procedurally and adminis-
tratively, the significant deterioration re-
view is virtually identical to existing
new source review procedures included
in the implementation plan and, in fact,
application could probably be made on
the same forms. No additional sources
would be covered by the significant de-
terioration review. The only difference
between the two new source reviews is in
the tests which must be met before ap-
proval will be granted. Instead of meet-
ing only the emission limitations which
are part of the applicable plan, sources
covered by the significant deterioration
review must also meet an emission
limitation which is consistent with the
application of best available control
technology. The most restrictive emis-
sion limitation supersedes all others. In
addition to not causing a violation of
any national standard, sources covered
by the significant deterioration review
must not cause an applicable air quality
increment to be exceeded. Technically,
the calculations needed to determine It
these additional tests will be met are
very similar to those already being done.
Therefore, where a State administers
these regulations, integration with the
existing plan should be relatively easy,
resulting in only minor additional re-
source demands. If States do not assume
responsibility for implementing these
regulations, EPA, through its Regional
Offices, will carry out the new source
review as required by the Act. Since this
may cause duplication of effort on the
part of EPA and the States, as well as
additional requirements for source

owners, the Administrator strongly urges
States to accept delegation of these
regulations or to develop their own
regulations pursuant to the guidance to
be issued shortly pursuant to Part 51 of
this chapter.

In response to public comments, the
Administrator is considering the addi-
tion of other source categories, such as
asphalt concrete plants and ferro-alloy
plants, to these regulations. One possi-
bility is to add those sources for which
new source performance standards for
particulate matter and sulfur dioxide
have been proposed or promulgated un-
der Part 60 of this chapter. A proposal
to add other source categories will be
issued shortly.

One comment indicated confusion as
to what functions the Administrator in-
tended to delegate to States under these
regulations. The confusion apparently
related to the definition of "Administra-
tor" under paragraph (b) (3) as includ-
ing the Administrator's "designated
representative." Although the term "Ad-
ministrator" is used in paragraph (c),
relating to the approval of State re-
designation, the Administrator does not
intend to designate to a representative
outside the Agency the review and ap-
proval functions under this paragraph.
As indicated in paragraph (f) , the only
functions which will be delegated to
States will be the preconstruction review
under paragraphs (d) and (e) .

A question was raised as to whether
an area could have one classification for
SO, and another for TSP. Different
classifications for 80 2 and TSP may
make sense in certain situations, and the
Administrator does not intend to
preclude this option.

Several public comments requested
that the technical proeedures for deter-
mining the air quality impact of .a new
source be specified by EPA. The tech-
niques the Agency intends to use in most
cases are set forth in "Guidelines for Air
Quality Maintenance Planning and
Analysis," Vols. 10 and 12. Volume 10,
"Reviewing New Stationary Sources,"
pertains to the air quality impact of indi-
vidual sources, while Vol. 12, "Applying
Atmospheric Simulation Models to Air
Quality Maintenance Areas," will be used
to determine the impact of other growth
and development in the area affected by
the source. These documents are avail-
able for inspection at EPA's Regional Of-
fices and the EPA Freedom of Informa-
tion Center, 401 M Street, SW., Washing-
ton, D.C. 20460, and will be available
shortly for general distribution through
the National Technical Information
Service, 5258 Port Royal Road, Spring-
field, Virginia 22151, The Administrator,
or States which will be implementing the
preconstruction review as EPA's agent,
is not required to use the techniques in
these documents if other techniques are
more appropriate in certain circum-
stances.

There wr.s considerable divergence of
opinion over the initial classification of
all areas. Industrial groups generally
supported an initial designation of Class

III so as to minimize disruption of proj-
ects scheduled to commence construction
in the near future Environmental groups
supported an initial designation of Class
I, fearing that a Class II or III designa-
tion would permit air quality deteriora-
tion of some clean areas before States
could act to redesignate areas to a more
restrictive classification. The Adminis-
trator continues to feel that an initial
Class II designation represents the most
reasonable compromise between these
widely differing positions. Also, since the
regulations apply (*Ay to sources which
commence construction after June
1S75, the Administrator feels that this
deferral should reduce disruption tc the
industrial sector while permitting States
sufficient time to consider reclassifying
any area either to Class I or III before
requests for approval must be acted
upon.

There were several questions raised
concerning the appropriate size of an
area which should be considered for re-
designation. Calculations have shown
that because of the small air quality in-
crements specified for Class I areas,
these levels can be violated by a source
located many miles inside an adjacent
Class II or III area. For example, a power
plant which just meets the Class II in-
crement for SO2 could under some con-
ditions violate the Class I increment for
SO, 60 or more miles away. Under the
regulations promulgated below, a source
could not be allowed to construct if it
would violate an air quality increment
either in the area where the source is to
be located or in any neighboring area in
the State. Therefore, wherever a Class I
area adjoins a Class II or III area, the
potential growth restrictions, especially
for power plant development, extends
well beyond the Class I boundaries into
the adjacent areas. A similar situation
exists, to a greater or lesser degree,
wherever areas of different classification
adjoin each other. Therefore, the area
with the less restrictive classification
should include an additional area at the
periphery where it is clearly recognized
that development will be somewhat re-
stricted due to the adjacent "cleaner"
area. As a result, a Class I redesignation
could be fairly limited in size, yet the ad-
joining Class II or Class III areas would
need to cover a substantial area in order
to fully utilize the Class II or III incre-
ment. Again, it should be clear that the
Class II or III increment could only be
fully utilized toward the center of the
area and that at the periphery, allowable,
deterioration will be dictated by the ad-
joining Class I area rather than the Mess
II or In increment.

The distance a large source would need
to be located away from a Class I bound-
ary is more dependent on the meteor-
ological conditions in the area rather
than the size of the source. Where very
long pollutant travel times from the
source to the receptor are involved, the
assumptions concerning the persistence
of wind direction and atmospheric stabil-
ity are critical. At some mint, it can be
assumed that a receptor will be virtually

•
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unaffected by a source, regardless of the
source strength, since the critical
meteorological conditions would not be
expected to persist long enough to move
the pollutants from source to receptor
for any significant period of time. This
distance is, of course, dependent on local
meteorological eonditions, but for most
areas the maximum distance would be 60
to 100 miles.

CHANGES TO THE REGULATIONS

1. Definition of Modified Source. The
term "expanded source" was used in the
proposal in place of the more commonly
used term "modified source" in order to
specifically exclude from the precon-
struction review sources which increase
eneesions solely due to switehing from a
low sulfur to a higher sulfur content fueL
The proposed definition of expanded
source was related to whether a source
increased emissions through a "major
capital expenditure." This phrase was
criticized by many as being too vague.
Therefore, the general term "modified
source" has been reinstated, along with
a specific exemption for fuel conversion.
which exemption is applicable only to the
significant deterioration review proce-
dures. The general definition of modified
source in Part 52 is changed slightly to
be more specific and to be consistent with
the definition used in Part 60. Changes
to the definition of modification in Part
60 were proposed on October 15, 1974 (39
FR 36946) and comments on this pro-
posal are presently being analyzed. It is
the Administrator's intent to change the
definition of modification under Part 52
to be consistent with the final definition
of this term under Part 60.

These changes are not intended to mod-
ify the applicability of either the pro-
posed significant deterioration regula-
tions or other new source review pro-
cedures promulgated elsewhere in Part
52.

2. Definition of best available control
technology. Since this term may be used
elsewhere in Part 52 in the future, it has
been defined in the general definitions
section of Part 52. The definition is con-
sistent with the wording used in the Au-
gust 27 proposal. It should be noted that
new source performance standards
(NSPS) may only apply to certain af-
fected facilities within a large source.
For example, only basic oxygen process
furnaces in a steel mill are presently
covered by NSPS, while blast furnaces,
scarfing operations and other significant
sources within the mill are not presently
covered. BACT must be determined for
these facilities on a case-by-case basis
until such time as NSPS are issued for
these other facilities.

3. Definition of baseline air quality
concentration. The proposal intended to
establish the baseline air quality as that
air quality existing as of the effective
date of regulation, adjusted to include
air resource commitments resulting from
approval of other air pollution sources
pursuant to existing new source review
procedures in the plan. The definition of
baseline air quality has been clarified to

reflect this intent and the calculation
has been simplified by specifying the use
of 1974 air quality data rather than 1973
data. No substantive change is intended
by this revision.

4. Conditions for applying for redesig-
nation of areas. In order that the Ad-
mirLstrator have an adequate basis for
determining whether an application to
redesignate an area should be approved
or disapproved, a provision has been
added to paragraph (c) (3) (ii) to require
that. the necessary information be a part
of the hearing record on the proposed
designation. Specifically, the hearing rec-
ord must show that the social, environ-
mental, and economic effects of the pro-
posed redesignation have been evaluated
for the area being reclassified as well as
for adjacent areas and that regional and
national Interests have been considered.
The Administrator will provide addi-
tional guidance to 1A-n1qt States in de-
veloping their redesignation proposals
and analyzing the impact of such
redesignations.

5. State reclassification of Federal and
Indian Lands. Various public comments
indicate that Federal lands should be
subject to State jurisdiction. EPA did
not intend to preclude State redesigna-
tions provided that the Federal Land
Manager can elect to keep the air qual-
ity over Federal lands in a more pristine
condition than the State might desig-
nate. Therefore, the regulations have
been revised to subject Federal lands to
State redesignations but reserve to the
Federal Land Manager the authority to
subject such lends to a more stringent
designation. This approach is consistent
with section 118 of the Clean Air Act (42
U.S.C. 1857f) which requires that Fed-
eral agencies having Jurisdiction over
any property or facility meet substan-
tive State air pollution control stand-
ards and limitations. There Is nothing in
the Clean Air Act or the legislative his-
tory of that Act that Indicates the Con-
gress intended to preclude the Federal
Government from meeting more restric-
tive standards than are imposed by the
States. This provision also ensures that
national forests and parks can be pro-
tected by the Federal Government from
deterioration of air quality. The different
treatment accorded lands of exclusive
Federal jurisdiction has been eliminated
since the revised regulations make it
clear that the Federal Government can
protect. air quality over all Federal lands.
In accordance with Executive Order
11752, these regulations do not require
Federal facilities to comply with State or
local administrative procedures with re-
spect to pollution abatement and con-
trol. Review of new sources on Federal
lands is reserved to EPA, except as State
review is permitted by a Federal Land
Manager with respect to activities con-
ducted under Federal leases.

The State of New Mexico commented
that the proposed regulations appeared
to take authority away from the States
to regulate air pollution over Indian
lands. These regulations were not in-
tended to alter the present legal rela-

tionships between the States and Indian
Reservations within the States. As these
relationships vary from State so State,
EPA has not attempted to define such
relationships but has modified the pro-
posed regulations to clarify that there
is no intent to alter these relationships.
Where States have not assumed j4ris-
diction over Indian lands, the regula-
tions provide that the Indian govern-
ing body may propose redesignations to
the Administrator. Boundary problems
between Indian and State lands are
dealt with in the same way that bound-
ary problems between two States are
dealt with, as discussed below. This is
consistent with the independent status
of Indian lands not subject to State
laws.

6. Public comment on proposed redes-
ignations. In order to permit the pub-
lic an opportunity to comment on
whether a proposed redesignation
should be approved or disapproved, the
Administrator will publish all proposed
redesignations in the FEDERAL REGISTER

as proposed rulemaking and provide a
least 30 days for submission of public
comments.

7. Preconstruction review and BACT
in Class III areas. Several public com-
ments criticized the proposed regula-
tions for exempting sources in Class 111
areas from preconstruction review. It
was pointed out that there would be no
procedure to prevent construction of a
source in a Class III area which would
violate an increment in an adjacent
Class I or II area. Therefore; the regu-
lations promulgated below require that
new sources, wherever they are located,
must be reviewed to determine the im-
pact on air quality in adjacent regions.

In order to minimize the deteriora-
tion caused by individual sources, the
proposal has been modified to make the
BACT requirements applicable wher-
ever the source is located, not just in
Class I or II areas. Since a source located
many miles away from a Class I area
could easily use up- the entire Class I
increment, as discussed below, the
necessity to re inieniee emissions as
much as possible In all areas is parti-
cularly important.

8. Determination of allowable air
quality increment. The provisions of
paragraph (d) (2) (i) have been modi-
fied to be more specific and to specify
that reduction of emissions from exist-
ing sources which contributed to the
baseline air quality concentration should
be accounted for in determining the un-
used portion of the allowed air quality
Increment.

9. EPA re-view of state redesignations.
The proposed regulations did not ade-
quately cover problems created when a
State or Indian Governing Body wishes
to designate one or more of its areas in
such a way that it will have a negative
impact on other States or Indian Reser-
vations. These regulations provide that
a State or Indian Governing Body must
take into account the effect of proposed
redesignatlons on other States, Indian
Reservations, and regional and national
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interests. Where no State or Indian Gov-
erning Body protests the redesignation
of another State or Indian Reservation,
the Administrator will only review the
redesignation to determine whether it is
arbitrary and capricious. However, where
a State or Indian Governing Body pro-
tests a redesignation to the State pro-
posing the redesignation and to the Ad-
ministrator, the Administrator will take
an expanded role of review in which he
will balance the competing interests in-
volved.

10. Specification of emission limitation.
In order to ensure that the requirement
for applying BACT is properly imple-
mented, the provisions of paragraph (d)
(2) (ii) have been modified to require that
an emission limitation be established as
a condition to approval. This places the
emphasis on emissions rather than the
presence of any particular control equip-
ment. This change also makes the BACT
requirement for sources not covered by
NSPS more consistent with the NSPS
requirements. However, if the Adminis-
trator determines that technological or
economic limitations on the application
of measurement methodology to a par-
icular class of sources would make the
imposition of an emission standard in-
feasible, he may instead prescribe a de-
sign or equipment standard requiring
the application of best available control
technology. Such standard shall to the
degree possible set forth the emission re-
ductions achievable by implementation
of such design or equipment, and shall
provide for compliance by means which
achieve equivalent results.

11 Responsibility for performing air
quality impact analysis. A number of
public comments suggested that the re-
viewing agency analyze the air quality
impact of additional growth that has
occurred in the vicinity of the proposed
source since the reviewing agency is more
likely to have the necessary data which
is needed. The Administrator has con-
cluded that it would be more appropriate
for the reviewing agency to perform the
air quality impact analysis based on in-
formation submitted by the applicant.
This change will eliminate the uncer-
tainty which was expressed concerning
the requirement that the applicant an-
alyze the air quality impact of general
growth and development "in the area af-
fected by the proposed source," since the
reviewing agency will define this area
and perform the calculations required.
Also the provisions of paragraph (d) (3)
do not require the applicant to submit
growth data with each application. How-
ever, the reviewing agency may request
such data from the applicant in cases
where it does not have the necessary in-
formation and will specify the area over
which such information is required.

12. Procedures for public participation.
The procedures specified in paragraph
(e ) for public comment on an application
to construct have been modified to be
consistent with the procedures contained
in EPA's regulations for indirect source
review (39 FR 25292) . The changes al-
low the reviewing agency to require ad-

ditional information, where necessary,
and permit the applicant to respond to
public comments involving his applica-
tion to construct.

13. Sources subject to review. As pro-
posed on August 27, several of the 19
source categories subject to the precon-
struction review appeared to be restrict-
ed to an individual process (e.g. Kraft
pulp mill recovery furnaces) rather than
all emission points on the premises. The
wording has been changed to be con-
sistent with the listing of the other
source categories and to make clear that
all emission points associated with a
stationary source must be considered in
determining whether the source will vi-
olate an applicable air quality incre-
ment. This change allows sintering
plants to be dropped from the list, since
sintering operations will be covered un-
der the primary metals industries which
are subject to review under these regula-
tions.

A detailed explanation of the techni-
cal and policy considerations which form
the basis for these regulations is being
prepared. Upon completion, the Ad-
ministrator will publish a notice in the
FEDERAL REGISTER announcing the avail-
ability of this information for public
inspection.

These regulations will be effective
January 6, 1975 and will be applicable to
sources commencing construction on or
after June 1, 1975.
(Secs. 110(c) and 901(a) of the Clean Air
Act as amended 142 U.S.C. 1857 c-5(c) and
1857 g (a) )

Dated: November 27, 1974.
RUSSELL E. Tams,

Administrator.

Subpart A, Part 52, Chapter 1, Title
40. Code of Federal Regulations, is
amended as follows:

1. In § 52.01, paragraph ((I) Is re-
vised and paragraph (f) is added. As
amended § 52.01 reads as follows:

§ 52.01 Definitions.
•	 •

(d) The phrases "modification" or
"modified source" mean any physical
change in, or change in the method of
operation of, a stationary source which
increases the emission rate of any pollut-
ant for which a national standard has
been promulgated under Part 50 of this
chapter or which results in the emission
of any such pollutant not previously
emitted, except that:

(1) Routine maintenance, repair, and
replacement shall not be considered a
physical change, and

(2) The following shall not be con-
sidered a change in the method of op-
er at	 :

(i) An Increase in the production
rate, if such Increase does not exceed
the operating design capacity of the
source;

(ii) An increase in the hours of oper-
ation;

(iii) Use of an alternative fuel or raw
material, if prior to the effective date of
a paragraph in this Part which im-

poses conditions on or limits modifica-
tions, the source is designed to accom-
modate such alternative use.

( f ) The term "best available control
technology," as applied to any affected
facility subject to Part 60 of this chapter,
means any emission control device or
technique which is capable of limiting
emissions to the levels proposed or pro-
mulgated pursuant to Part 60 of this
chapter. Where no standard of perform-
ance has been proposed or promulgated
for a source or portion thereof under
Part 60, best available control technology
shall be determined on a case-by-case
basis considering the following:

(1) The process, fuels, and raw mate-
rial available and to be employed in the
facility involved,

(2) The engineering aspects of the ap-
plication of various types of control tech-
niques which have been adequately dem-
onstrated.

(3) Process and fuel changes,
(4) The respective costs of the appli-

cation of all such control techniques,
process changes, alternative fuels, etc.,

(5) Any applicable State and local
emission limitations, and

(6) Locational and siting considera-
tions.

2. Section 52.21 is revised by designat-
ing the first paragraph (a) and adding
paragraphs (b), (c), (d), (e), and (f) to
read as follows:

§ 52.21 Significant deterioration of air
quality.

(a) Plan disapproval. Subsequent to
May 31, 1972, the Administrator reviewed
State implementation plans to determine
whether or not the plans permit or pre-
vent significant deterioration of air qual-
ity in any portion of any State where the
existing air quality is better than one or
more of the secondary standards. The
review indicates that State plans gener-
ally do not contain regulations or pro-
cedures specifically addressed to this
problem. Accordingly, all State plans are
disapproved to the extent that such
plans lack procedures or regulations for
preventing significant deterioration of
air quality In portions of States where
air quality is better than the secondary
standards. The disapproval applies to all
States listed in Subparts B through DDD
of this part. Nothing in this section shall
invalidate or otherwise affect the obliga-
tions of States, emission sources, or other
persons with respect to all portions of
plans approved or promulgated under
this part.

(b) Definitions. For purposes of this
section:

(1) The phrase "baseline air quality
concentration" refers to both sulfur di-
oxide and particulate matter and means
the sum of ambient concentration levels
existing during 1974 and those additional
concentrations estimated to result from
sources granted approval (pursuant to
approved new source review procedures
In the plan) for construction or mod-
ification but not yet operating prior to
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January 1, 1975. These concentrations
shall be established for all time periods
covered by the increments set forth tin-
der paragraph (c) (2) (1) of this section,
and may be measured or estimated. In
the case of the maximum three-hour
and twenty-four-hour concentrations,
only the second highest concentrations
should be considered.

(2) The phrase "Administrator" means
the Administrator of the Environmental
Protection Agency or his designated rep-
resentative.

(3) The phrase "Federal Land Mana-
ger" means the head, or his designated
representative, of any Department or
Agency of the Federal Government which
administers federally-owned land, in-
cluding public domain lands.

(4) The phrase "Indian Reservation"
means any federally-recognized reserva-
tion established by Treaty, Agreement,
Executive Order, or Act of Congress.

(5) The phrase "Indian Governing
Body" means the governing body of any
tribe, band, or group of Indians subject
to the jurisdiction of the United States
and recognized by the United States as
possessing power of self-government.

(6) "Construction" means fabrication,
erection, or installation of an affected
facility.

(7) "Commenced" means that an own-
er or operator has undertaken a continu-
ous program of construction or modifica-
tion or that an owner or operator has en-
tered into a binding agreement or con-
tractual obligation to undertake and
complete, within a reasonable time, a
continuous program of construction or
modification.

(c) Area designation and deterioration
increment. (1) This paragraph applies to
all States listed in Subpart B through
DDD of this part, all lands owned by the
Federal Government, and Indian Reser-
vations, except those counties or other
functionally equivalent areas that per-
vasively exceed any national ambient air
quality standards for sulfur oxides or
total suspended particulates and then
only with respect to such pollutants.
States shall notify the Administrator by
June 1, 1975, of those areas which are
above the national air quality standards
and therefore are exempt from the re-
quirements of this paragraph.

(2) (1) For purpose of this paragraph,
areas designated as Class I or Class II
shall be limited to the following increases
in pollutant concentrations over the
baseline air quality concentration:

Arse depirsations

Pollutant Class I
(3/m)

Clan n
(61m)

Partim'ate matter.
Annual geometric mean 	 s 10
24-hr maximum 	  10 30

Sulfur dioxide:
Annual arithmetic mean 	 2 15
24-hr maximum 	 5 100
3-hr maximum 	  2.: 700

(ii) For purposes of this paragraph,
areas designated as Class III shall be
limited to concentrations of particulate

matter and sulfur dioxide no greater
than the national ambient air quality
standards,

(3) (1) All areas are designated Class II
as of the effective date of this paragraph.
Redesignation may be proposed by the
respective States, Federal Land Mana-
gers, or Indian Governing Bodies, as pro-
vided below, subject to approval by the
Administrator.

(II) The State may submit to the Ad-
ministrator a proposal to redesignate
areas of the State Class I, Class II, or
Class III, provided that:

(a) At least one public hearing is held
in or near the area affected and this pub-
lic hearing is held in accordance with
procedures established in § 51.4 of this
chapter, and

(b) Other States which may be af-
fected by the proposed redesignation are
notified at least 30 days prior to the pub-
lic hearing, and

(e) A discussion of the reasons for the
proposed redesignation is available for
public inspection at least 30 days prior
to the hearing and the notice announcing
the hearing contains appropriate notifi-
cation of the availability of such discus-
sion, and

(d) The proposed redesignation is
based on the record of the State's hear-
ing, which must reflect the basis for the
proposed redesignation, including con-
sideration of (1) growth anticipated in
the area, (2) the social, environmental,
and economic effects of such redesig-
nation upon the area being proposed for
redesignation and upon other areas and
States, and (3) any impacts of such pro-
posed redesignation upon regional or na-
tional interests .

(iii) Except as provided in subdivision
(iv) of this subparagraph, a State in
which lands owned by the Federal Gov-
ernment are located may submit to the
Administrator a proposal to -redesignate
such lands Class I, Class	 or Class
in accordance with subdivision (ii) of the
subparagraph provided that:

(a) The redesignation is consistent
with adjacent State and privately owned
land, Ea.,:

(b) Such redesignation Is proposed
after consultation with the Federal Land
Manager.

(iv) Notwithstanding subdivision (iii)
of this subparagraph, the Federal Land
Manager may submit to the Administra-
tor a proposal to redesignate any- Fed-
eral lands to a more restrictive designa-
tion than would otherwise be' applicable
provided that:

(a) The Federal Land Manager fol-
lows procedures equivalent to those re-.
quired of States under paragraph (c) (3)
(ii) and,

(b) Such redesignation is proposed
after consultation with the States) in
which the Federal Land is located or
which border the Federal land.

(v) Nothing in this section is intended
to convey authority to the States over
Indian Reservations where States have
not assumed such authority under other
laws nor is it intended to deny jurisdic-
tion which States have assumed under

other laws. Where a State has not as-
sumed jurisdiction over an Indian Res-
ervation the appropriate Indian Govern-
ing Body may submit to the Administra-
tor a proposal to redesignate areas Class
I, Class II, or Class III,provided that:

(a) The Indian Governing Body fol-
lows procedures equivalent to those re-
quired of States under paragraph (c)
(3) (ii) and,

(b) Such redesignation is proposed
after consultation with the State(s)
which the Indian Reservation is located
or which border the Indian Reservation
and, for those lands held in trust, with
the approval of the Secretary of the
Interior.

(vi) The Administrator shall approve,
within 90 days, any redesignation pro-
posed pursuant to this subparagraph as
follows:

(a) Any redesignation proposed pur-
suant to subdivisions (11) and (Hi) of this
subparagraph shall be approved unless
the Administrator determines (1) that
the requirements of subdivisions (11) and
(iii) of this subparagraph have not been
complied with, (2) that the state has
arbitrarily and capriciously disregarded
relevant considerations set forth in sub-
paragraph (3) (11) (d) of this paragraph,
(3) that the State has not requested
delegation of responsibility for carrying
out the new source review requirements
of paragraphs (d) and (e) of this sec-
tion.

(b) Any redesignation proposed pur-
suant to subdivision (iv) of this subpara-
graph shall be approved unless he de-
termines (1) that the requirements of
subdivision (iv) of this subparagraph
have not been complied with, or (2) that
the Federal Land Manager has arbi-
trarily and capriciously disregarded rele-
vant considerations set forth in subpara-
graph (3) (ii) (d) of this paragraph.

(c) Any redesignation submitted pur-
suant to subdivision (v) of this subpara-
graph shall be approved unless he deter-
mines (1) that the requirements of
subdivision (v) of this subparagraph
have not been complied with, or (2) that
the Indian Governing Body has arbi-
trarily and capriciously disregarded
relevant considerations set forth in sub-
paragraph (3) (11) (d) of this paragraph.

(d) Any redesignation proposed Pur-
suant to this paragraph shall be ap-
proved only after the Administrator has
solicited written comments from af-
fected Federal agencies and Indian Gov-
erning Bodies and from the public on the
proposal.

(e) Any proposed redesignation pro-
tested to the proposing State, Indian
Governing Body, or Federal Land Man-
ager and to the Administrator by another
State or Indian Governing Body because
of the effects upon such protesting State
or Indian Reservation shall be approved
by the Administrator only if he deter-
mines that in his judgment the redesig-
nation appropriately balances consid-
erations of growth anticipated in the
area proposed to be redesignated; the
social, environmental and economic ef-
fects of such redesignation upon the
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area being redesignated and upon other
areas and States; and any impacts upon
regional or national interests.

(vii) If the Administrator disap-
proves any proposed area designation
under this subparagraph, the State, Fed-
eral Land Manager or Indian Governing
Body, as appropriate, may resubmit the
proposal after correcting the deficiencies
noted by the Administrator or reconsid-
ering any area designation determined
by the Administrator to be arbitrary and
capricious.

(d) Review of new sources. (1) This
paragraph applies to any new or modi-
fied stationary source of a type identified
below which will be located in any State
listed in Subpart B through DDD of this
part, which source has not commenced
construction or expansion prior to
June 1, 1975. A source which is modified,
but does not increase the amount of a
pollutant other than sulfur oxides or
particulate matter, or is modified to
utilize an alternative fuel, or higher sul-
fur content fuel shall not be subject to
this paragraph.

(i) Fossil-Fuel Steam Electric Plants
of more than 1000 million B.T.U. per
hour heat input.

(ii) Coal Cleaning Plants.
(iii) Kraft Pulp Mills.
(iv) Portland Cement Plants.
(v) Primary Zinc Smelters.
(vi) Iron and Steel Mills.
(vii) Primary Aluminum Ore Reduc-

tion Plants.
(viii) Primary Copper Smelters.
(ix) Municipal Incinerators capable of

charging more than 250 tons of refuse
per 24 hour day.

(x) Sulfuric Acid Plants.
(xi) Petroleum Refineries.
(xii) Lime Plants.
(xiii) Phosphate Rock Processing

Plants.
(xiv) By-Product Coke Oven Batteries.
(xv) Sulfur Recovery Plants.
(xvi) Carbon Black Plants (furnace

process).
(xvii) Primary Lead Smelters.
(xviii) Fuel Conversion Plants.
(2) No owner or operator shall com-

mence construction or modification of a
source subject to this paragraph unless
the Administrator determines that, on
the basis of information submitted
pursuant to subparagraph (3) of this
paragraph:	 -

(1) The effect on air quality concen-
tration of the source or modified source,
in conjunction with the effects of growth
and reduction in emissions after Janu-
ary 1, 1975, of other sources in the area
affected by the proposed source, will not
violate the air quality increments appli-
cable in the area where the source will
be located nor the air quality increments
applicable in any other areas. The anal-
ysis of emissions growth and reduction
after January 1, 1975, or other sources
in the areas affected by the proposed
source shall include all new and modified
sources granted approval to construct
Pursuant to this paragraph; reduction
in emissions from existing sources which
contributed to the baseline air quality;

and general commercial, residential, in-
dustrial, and other sources of emissions
growth not included in the definition of
baseline air quality which has occurred
since January 1, 1975.

(ii) The new or modified source will
meet an emission limit, to be specified
by the Administrator as a condition to
approval, which represents that level of
emission reduction which would be
achieved by the application of best avail-
able control technology, as defined in
§ 52.01(f) , for particulate matter and
sulfur dioxide. If the Administrator de-
termines that technological or economic
limitations on the application of meas-
urement methodology to a particular
class of sources would make the imposi-
tion of an emission standard infeasible,
he may instead prescribe a design or
equipment standard requiring the ap-
plication of best available control tech-
nology. Such standard shall to the degree
Possible set forth the emission reductions
achievable by implementation of such
design or equipment, and shall provide
for compliance by means which achieve
equivalent results.

(iii) With respect to modified
sources, the requirements of subpara-
graph (2) (ii) of this paragraph shall
be applicable only to the facility or fa-
cilities from which emissions are in-
creased.

(3) In making the determinations re-
quired by subparagraph (2) of this
paragraph, the Administrator shall, as
a minimum, require the owner or opera-
tor of the source subject to this para-
graph to submit: site information;
plans, description, specifications, and
drawings showing the design of the
source; information necessary to deter-
mine the impact that the construction
or modification will have on sulfur
dioxide and particulate matter air
quality levels; and any other informa-
tion necessary to determine that best
available control technology will be ap-
plied. Upon request of the Administra-
tor, the owner or operator of the source
shall also provide information on the
nature and extent of general commercial,
residential, industrial, and other growth
which has occurred in the area affected
by the source's emissions (such area to be
specified by the Administrator) since the
effective date of this paragraph.

(4) (I) Where a new or modified source
is located on Federal lands, such source
shall be subject to the procedures set
forth in paragraphs (d) and (e) of this
section. Such procedures shall be in ad-
dition to applicable procedures conducted
by the Federal Land Manager for admin-
istration and protection of the affected
Federal Lands. Where feasible, the
Administrator will coordinate his review
and hearings with the Federal Land
Manager to avoid duplicate administra-
tive procedures.

(ii) New or modified sources which
are located on Indian Reservations shall
be subject to procedures set forth in
paragraphs (d) and (e) of this section.
Surli procedures shall be administered
b the Administrator in cooperation

with the Secretary of the Interior with
respect to lands over which the State
has not assumed jurisdiction under other
laws.

(iii) Whenever any new or modified
source is subject to action by a Federal
agency which might necessitate prepara-
tion of an environmental impact state-
ment pursuant to the National Environ-
mental Policy Act (42 U.S.C. 4321) , re-
view by the Administrator conducted
pursuant to this paragraph shall be co-
ordinated with the broad environmental
reviews under that Act, to the maximum
feasible and reasonable.

(5) Where an owner or operator has
applied for permission to construct or
modify pursuant to this paragraph and
the proposed source would be located
in an area which has been proposed for
redesignation to a more stringent class
(or the State, Indian Governing Body,
or Federal Land Manager has announced
such consideration), approval shall not
be granted until the Administrator has
acted on the proposed redesignation.

(e) Procedures for public participa-
tion. (1) (i) Within 20 days after receipt
of an application to construct, or any
addition to such application, the Admin-
istrator shall advise the owner or opera-
tor of any deficiency in the information
submitted in support of the application.
In the event of such a deficiency, the
date of receipt of the application for the
purpose of paragraph (e) (1) (ii) of this
section shall be the date on which all
required information is received by the
Administrator.

(ii) Within 30 days after receipt of
a complete application, the Administra-
tor shall;

(a) Make a preliminary determination
whether the source should be approved,
approved with conditions, or disapproved.

(b) Make available in at least one lo-
cation in each region in which the pro-
posed source would be constructed, a copy
of all materials submitted by the owner
or operator, a copy of the Administrator's
preliminary determination and a copy
or summary of other materials, if any,
considered by the Administrator in mak-
ing his preliminary determination; and

(c) Notify the public, by prominent
advertisement in newspaper of general
circulation in each region in which the
proposed source would be constructed,
of the opportunity for written public
comment on the information submitted
by the owner or operator and the Ad-
ministrator's preliminary determination
on the approvability of the source.

(iii) A copy of the notice required pur-
suant to this subparagraph shall be sent
to the applicant and to officials and agen-
cies having cognizance over the locations
where the source will be situated as fol-
lows: State and local air pollution con-
trol agencies, the chief executive of the
city and county; any comprehensive re-
gional land use planning agency; and any
State, Federal Land Manager or Indian
Governing Body whose lands will be sig-
nificantly affected by the source's
emissions.

(iv) Public comments submitted in
writing within 30 days after the date
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such information is made available shall
be considered by the Administrator in
making his final decision on the appli-
cation. No later than 10 days after the
close of the public comment period, the
applicant may submit a written response
to any comments submitted by the public.
The Administrator shall consider the ap-
plicant's response in making his final
decision. All comments shall be Made
available for public inspection in at least
one location in the region in which
the source would be located.

(v) The Administrator shall take final
action on an application within 30 days
after the close of the public comment
period. The Administrator shall notify
the applicant in writing of his approval,
conditional approval, or denial of the
application, and shall set forth his rea-
sons for conditional approval or denial.
Such notification shall be made available
for public inspection in at least one loca-
tion in the region in which the source
would be located.

(vi) The Administrator may extend
each of the time periods specified in
paragraph (e) (1) (Ii), (iv) , or (v) of
this section or such other period as
agreed to by the applicant and the
Administrator.

(2) Any owner or operator who con-
structs, modifies, or operates a station-
ary source not in accordance with the
application, as approved and conditioned
by the Administrator, or any owner or
operator of a stationary source subject
to this paragraph who commences con-
struction or modification after June 1,
1975, without applying for and receiv-
ing approval hereunder, shall be subject
to enforcement action under section 113
of the Act.

(3) Approval to construct or modify
shall become invalid if construction or
expansion is not commenced within 18
months after receipt of such approval or
if construction is discontinued for a pe-
riod of 18 months or more. The Admin-
istrator may extend such time period
upon a satisfactory showing that an ex-
tension is justified.

(4) Approval to construct or modify
shall not relieve any owner or operator
of the responsibility to comply with the
control strategy and all local, State, and
Federal regulations which are part of
the applicable State Implementation
Plan.

(f) Delegation of authority. (1) The
Administrator shall have the authority
to delegate responsibility for implement-
ing the procedures for conducting source
review pursuant to paragraphs (d) and
(e), in accordance with subparagraphs
(2), (3), and (4) of this paragraph.

(2) Where the Administrator dele-
gates the responsibility for implement-
ing the procedures for conducting source
review pursuant to this section to any
Agency, other than a regional office of
the Environmental Protection Agency,
the following provisions shall apply:

(1) Where the agency designated is not
an air pollution control agency, such
agercy shall consult with the appropri-
ate State or local air pollution control
agency prior to making any determina-
tion required by paragraph (d) of this
section. Similarly, where the agency des-
ignated does not have continuing re-
sponsibilities for land use planning, such
Agency shall consult with the appropri-
ate State and local land use planning
agency prior to making any determina-
tion required by paragraph (d) of this
section.

(ii) A copy of the notice pursuant to
paragraph (e) (1) (ii) (c) of this section
shall be sent to the Administrator
through the appropriate • regional office.

(3) In accordance with Executive
Order 11752, the Administrator's author-
ity for implementing the procedures for
conducting source review pursuant to this
section shall not be delegated, other than
to a regional office of the Environmental
Protection Agency, for new or modified
sources which are owned or operated by
the Federal government or for new or
modified sources located on Federal
lands; except that, with respect to the
latter category, where new or modified
sources are constructed or operated on
Federal lands pursuant to leasing or
other Federal agreements, the Federal
land Manager may at his discretion, to
the extent permissible under applicable
statutes and regulations, require the
lessee or permittee to be subject to a
designated State or local agency's pro-
cedures developed pursuant to para-
graphs (d) and (e) of this section.

(4) The Administrator's authority for
implementing the procedures for con-
ducting source review pursuant to this
section shall not be redelegated, other
than to a regional office of the Environ-
mental Protection Agency, for, new or
modified sources which are located on In-
dian reservations except where the State
has assumed jurisdiction over such land
under other laws, in which case the Ad-
ministrator may delegate his authority to
the States in accordance with subpara-
graphs (2), (3), and (4) of this para-
graph.

[FR Doc.74-28353 Filed 12-4-74;8:45 amj
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PROTECTION AGENCY 
SUBCHAPTER c-.-IR PROGRAMS 
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PART GO-STANDARDS OF PERFORM· 
ANCE FOR NEW STATIONARY SOURCES 

Modification, Notification, and 
Reconstruction 

On October 15, 1974 (39 FR 36946), 
under section 111 of the Clean Air Act, as 
amended (42 U.S.C. 1857), the Environ­
mental Protection Ageucy <EPA> pro­
posed amendments to the general provl­
sioll!l of 40 CFR Part 60. These amend­
ments included additions and revisions 
to clarify the definition of the term 
"modification" appearing In the Act, to 
require notification of construction ot' 
potential modlftcatlon, and to clarify 
when standards of perfom1ance are ap~ 
pllcable to reconstructed sources. These 
regulations apply to all statlonnry 
sources constructed or modified after the 
proposal date of an applicable standard 
of performance. 

Interested parties participated in the 
rulemak!ng by sending comments to EPA. 
Fifty-three comment letters were re­
ceived, 43 of which came from Industry, 
with the remalndt r coming from State 
and Federal agencies. Copies of the com­
ment letters received and n. summary of 
the comments with EPA's responses are 
available for public Inspection nnd copy­
ing at the EPA Public Information Re­
ference Unit, Room 2922 (EPA L!bt'al'Y), 
401 M St1·eet SW., Washington, D.C. In 
addition, copies of the comment swnmary 
and Agency responses may be obtained 
upon written request from t.he EPA Pub­
lic Infonnatlon Cente1· <PM-215), 401 M 
Street SW., Washington, D.C. 20460 (spe­
clt'y Public Comment Summary-Modi­
fication, Notfftcatlon, and Reconstruc­
tion). The comments have been care­
fully considered, and whe1·e determined 
by the Administrator to be appropriate, 
chMges hnve been made to the proposed 
regulations and are Incorporated In the 
regulations promulgated herein. The 
most significant comments and the differ­
ences between the proposed and promul­
gated regulations are discussed below. 

T.ERMINOLOG'll' 

Understandably there hus been some 
confusion as to the difference between 
the various types of "sources" and "facil­
ities" defined in § 60.2 of these regula­
tions. Generally speaking, "sources" are 
entire plants, while "facilities" are !den­
tillable pieces of process equipment or 
individual components which when taken 
together would comprise n source. "Af­
fected facilities" are facilities subject to 
standar<ls of performance, and m·e spe­
cifically Identified In the first section of 
each subpart of Part 60. An "existing 
fttcillty" is gene-rally n piece of equipment 
o1' component of the same type as an 
nftected facility, but which differs In that 
it was constructe(1. prior to the date of 
p1·oposal of an applicable standard of 
performance. This distinction Is some­
what complicated because an existing 
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facility which undergoes a modification 
within the meanJng of the Act and these 
regulations becomes an afiected fll<lllity. 
However, generally speaking, the distinc­
tion between "affected fac!lities" and 
"existing facilities" depends on the date 
of construction. The terms are Intended 
to be the direct regulatory counterpa1·ts 
of the statutory deflnltlons of "new 
som·ce" and "existing ~ource" appearing 
in section 111 of the Act. 

"Designated fnc!llties" form a sub­
cat~gory of "existing fac!llt!es." A "des­
ignated hcility" Is an existing fac!llty 
which emits a "designated pollutant,'' 
i.e., a pollutant which Is neither a haz­
ardous pollutant, Ds defined by section 
112 of tJ1e Act, nor a pollutant subJect to 
national ambient air quality standards. 
The term "designated facilities," how­
ever, has no special relevance to the issue 
of modification. 

DEFINITION OF "CJ\PlTo\L EXPENDITURE" 

Seveml commentators argued that the 
proposed definition of "capital expendi­
ture," as applicable to the exemption for 
Increasing the production rate of an ex­
Isting i'nclllty in § 60.14(e) (2), was too 
vague, The regulations promulgated 
herein correct this deficiency by incorpo­
rating by refet·ence and by 1·equlrlng the 
uppUcation of the procedm·e contained 
in Internal Revenue Service Publication 
531, which is available from any IRS of~ 
flee. The procedu1•e set forth In IRS Pub­
l!catlon 534 Is relatively struightfOl'­
ward. First, the total cost of Increasing 
the production ot opeto.ting mte hlust be 
determined. All expenditures necessary to 
increasing the facility's operating -rate 
must be included In this total. However, 
fo1· purposes of§ 60.14<eJ <2> this amount 
must not be reduced by any "excluded 
additions," as defined in IRS Publlcation 
534, as would be done for tax purposes. 
Next, the fac!llty's basis <usually its 
cost>, as defined by Section 1012 of the 
Internal Revenue Code, must be deter­
mined. If the product of the appropriate 
"annual asset guideline repair allowance 
percentage'' tabulated in Publication 534 
and the facility's basis exceeds the cost 
ot increasing the operating rate, the 
change will not be treated us a modifica­
tion. Conversely, II the cost of making 
the change is more than the above Pl'Od~ 
uct and the emissions have Increased, the 
change will be treated as a modltlcatlon, 

The advantage of adopting the proce­
dure in IRS Publication 534 is that firm 
and precise gulda.nce Is provided as to 
what constitutes a capital expenditure. 
The procedure involves concepts and In* 
formation which nrc available to all own~ 
ers and operators and with which they 
are fam!llo.r, and it Is the Administrator's 
opinion that It ndequutely responds to 
the comPlaints of vugttcncss made In 
comments. 

NOTIFICATION OF CONSTRUCTION 

The regulnt!Ol1S promulgated herein 
contain a requirement that ovmet's or op­
erators notify EPA within 30 days of 
the commencement of construction of 
an affected facll!ty. Some commentators, 
however, questioned the Agency's legal 

authority to reQuire such a notification 
and questioned the need for such Infor­
mation. 

Section 301 (a) of the Act provides the 
Admlnlstmtor authority to issue reguln.­
tlons "necessary to carry out his func­
ttooo under rthel Act." The Agency has 
learned through experience with admin­
Istering the new source performance 
standards that knowledge of the sources 
which may become subject to the stand­
al'ds Is important to the effective imple­
mentation of section 111. This notlflcn­
tlon will not be used for approval or 
r\Jsnpproval of the planned construction; 
the purpose Is to nllow the Adminlstmtol' 
to locate sources which will be subject to 
the regulations nppearlng in this part, 
and to enable the Adm!n!stmtor to In­
form the sources about applicable regu­
lations in an effort to minimize future 
Problems. In the case of mass produced 
facilities, which a1·e purchased by the 
ulthnntc user when construct!m1 i:; com­
l)letcd, the construction notification rc­
quh·ement will not apply. Notification 
Prior to startup, however wlll still be 
requh'ed. 

USE OF EMISSION FIICTORS 
The proposed rcgnlatlom listed emis­

sion factors as one possible method to 
be used In determining whether a facUlty 
has inc1·cased Its emissions. Emission 
factors have two major advantages. 
l"irst, they a1·e Inexpensive to use. Second, 
they may be nppllect'prospectlvelY. l.e., 
they can be used in some cases to deter­
mine whether a particular change unllln­
crense a fac!lity•s emissions before the 
change Is Implemented. This is important 
to owners or otJerators since they can 
thereby obtain advance notice of the 
consequences of proposed changes they 
nrc planning prior to commitment to a 
particular coUl'Se of action. Emission fac­
tors do not, however, provide results us 
precise as other methods, such us actual 
stack testing, Nevertheless, in many 
cases the emission consequences of a pro­
posed change can be reliably predicted 
by the use of emission factors. In such 
cases, where emissions will clearly in­
crease or will clearly not increase, the 
Agency will rely primarily on emission 
factors. only where the resulting chanr.e 
in emission rate Is ambiguous, or where 
a dispute at·ises us to the result ob­
tnluecl by the usc of emission factors, will 
other methods be used. Section 60.14(b) 
has been revised to reflect thi'> policy, 

THE "BUDDLE CONCEPT" 

The phrnse "bubble concept" hns been 
used to refer to the tmding off of emis­
sion increases from one facility tmdcr­
going a physical or operational cha!lge 
with emission reductions from nnother 
facility, ln ordet• to achieve no net in­
crease In the nmount of any nlr pollut­
ant (to which a standard applies) emit~ 
ted Into the atmosphere by the stntionnry 
source taken as a whole. 

Several commentators sueeestcd that 
the "bubble concept" be extended to cover 
"new construction." Under the proposed 
regulations, the "bubble concept" could 
be utilized to offset emission Increases 
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from a !acUity undergoing a physical or 
operational change <n.s diQtlngul.shed 
from a "new facility"> at a lower eco­
nomic coat than would arise 1f the !acU­
ity undergoing the change were to be 
comldered by EPA ns being modilled 
within the mcanlng ot section 111 of the 
Act !md consequently required to meet 
:;tandurds or performance. Under the 
suggested o.ppronch a new facWty could 
be ndded to nn exlstlng source without 
having to meet othct"V.1se applicable 
standards of perfo1·mnncc, provided the 
amount of any nir pollutant <to which a 
standard applies> emitted into the 
atmosphere by the stationary source 
taken ns a whole did not 1ncre!\Sc. If 
adopted, this suggestion could exempt 
most new construction at existing sourc~ 
from having to complY with otherwise 
applicable standardS of pcr!ormtmce. 
Such an Interpretation of the section 111 
provisions of the Act would gmnt a. slg­
nlftcn.nt and unlnlr ceonomtc advnntuge 
t!l owners or operators of existing sources 
replacing !acllltles with new construc­
tion as compared to someone wlsWng to 
construct nn entirely new source. 

It the bubble concept were extended to 
cover new construction, large sources or 
air pollution could avoid the appllcatlon 
of new source performance standards 1n­
deflnltelY. Such sources could continu­
ally replace obsolete or worn out faf'!\t· 
ties with new !ncllltles of the same type. 
If the same emission controls were 
adopted, no overall emission increase 
would result. In this manner, the source 
could continue Indefinitely without ever 
being required to upgrade air poUutlon 
control systr:m.s to meet st.'l.ndo.rds of per­
formance for new facilities. The Admin­
Istrator lnterprets section 111 to require 
that new producen o! emlss1Cins be sub­
Ject to the standards whether con­
stntctcd at a new plant site or an exist­
Ing one. Therefore, where a new facility 
is constructed, new source performance 
standards must be met. In situations in­
volving physical or operntlonnl changes 
to an existing facility which Increase 
emissions !rom that faclUty, greater 
:flexibllty fs permitted to avoid the im­
position of lo.rge control costs if the pro• 
Jected lncr1.1ase can be offset by con­
trolling other plant fnc111tles. 

Several commentators argued that 1! 
the Administrator adopted the prooosed 
interpretation of the tenn "modifica­
tion"'. which woUld consider a modl:flcn· 
tlon to have occurred even If there wns 
only a relatively minor detectable emis­
sion rnte increase <thus l'equirlng appli­
cation of standards of PCI'.Wnnance>, the 
Administ.mtor would in effect prevent 
owners or OJlera tors from imPlemcnthH" 
physical or operational changes neces­
sat·y to switch from gas nnd oll to coal in 
comport with the President's policy of 
reducing gas nnd oll consumption. The 
Administrator has concluded that if such 
sltu:ttions exist, they w!ll be l'elat.ively 
rare and, in any event, will be pecullnr 
to the group of fnci11tles covered by a 
particular standard of performance 
ruther than to aU fncllltles In general. 
Therefore, the Administrator has further 
concluded that it would be more appro­
priate to consider such circumstances 

RULES AND REGULATIONS 

and possible avenues or relic! In connec­
tion "~>ith the promulgation of or nmenct­
ment to particUlar stt.'ldnrds ot pcrtorm­
un<>o mthe.r than through the amend· 
ment o! t.he general provisions of 40 
C.i''R Part 60. 

Where the Use or the bubble concept 
Lo; elected b~· an owner or cpernto•·. some 
guarantee J.s necessary to Insure that 
emlsslons do not subscqu<:>ntly increase 
above the level pt·csent belorc the tJhysl­
cal or operutlonn..t change in question. 
For example, rcducln!f a facUlty's oper­
ating rate .Is n permissible mean'l oi otr­
setting emission Increases !rom anouu~r 
fncUlty undergoing u physlcol or upeul~ 
tlonnl chanee. I! the exemption provided 
by § 60.141cJ (2) as promUlgated herein 
were subsequently usc.:l to lncreuse the 
:first faclllty's operating rat;e buck to Ute 
prior level, the Intent. of the P.ct would 
ba circumvented o.nd the com:i)linnce 
measures previously adopted would be 
nUllified. There!ore, In those c:\ses where 
utUtzatlon o! the exemptions urlder 
§ 60.14<e> <2>, <3>. or (4> as promulgated 
h~r~!n would effectively negate tlle com· 
pllunce measures originally adopted, use 
of those exemptions wlll not be permitted. 

One llmltutlon placed on utUlzntlon or 
the ''bubble concept" by t.he l}rooosed 
regulation was that emission reductions 
coUld be credited only It achieved at an· 
"cx.lstlug" or "affected" taclJlty. The Pt~r· 
OO!le or this requirement wns to limit the 
"bubble concept" to those !acUities which 
could be source tested by EPA reference 
methods. One commentator pointed out 
thnt some !nc.llitles otheor than "existing" 
or "affected" facUlties (I.e., !ncllttles of 
the type !or which no standards have 
been promulgated> lend th~mseives to 
accurate emission measu&·ement. 'l'here· 
fore, § 60.14(dJ has been revised to per­
mit emission reductions to be credited 
from nll faciUtles whose emissions can 
be measured by reference, equivalent, or 
alternn.t.lve methods, as defined in § 60.2 
Is), <t>, nnd (u). In addltJon, when n 
fo.cllity which cannot be tested by ntiY' 
of these methods is permanently closed. 
the regul[l.tions hn\;e been revised to per• 
mit emission rate reductions from such 
closures to be used to oll'set emission rate 
increases It methods such ns emission 
factors clearlY show, to the Administra­
tor's satisfaction thnt the reduction off­
sets a.ny increase. The regulation does 
not allow !ac111ties which cannot be tested 
by uny or these methods to reduce their 
production as a means o! reducing emis­
sions to offset emission rate lncrenses be­
cause Pstabllshlng allowable emissions for 
sucll facilities o.nd monitorlng compli­
ance to insure that tho allowable emis­
sions nrc not exceeded would be very 
difficult and even impo~slble In many 
cases. 

Also, uncler the proposed rer:ulatlons 
applicable to the "bubble concept," ac­
tual emission testing wns the only pel'­
mlsslble method fo1• demonstrating thnt 
there hns been no iucrcnse In the total 
emission rnte of nny Polluttmt to which 
a stondnrd npp!lcii from all facllltlcs 
within the stationary source. Several 
commentators corre::tly argued thnt if 
methods such as cmlsslon factors are 
sufficiently accurate to determine emls-
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s!on rates under oU1er sections of the 
regul!\tlon ll.e. § 60.14(b) J, they should 
be ndequote !or the purooses Clf utlllzn­
t.lon or Ute bubble concept. Thill', the 
regulations have been reviscn to penntt 
the usc ot emiSsion factors In those cases 
where It can be demcnstrated to the Ad• 
minlstrator's satis!nr.tlon that they will 
clearly s11ow tlmt totol emL'>Sions wUl 
or will not Increase. Where the Admin­
Istrator i.o; not convinced of the reltublllty 
of emission factors In a lJartlculnr case, 
ot1"1er methods wUl be reqUire<\. 

OWN£RS!tll' CHANG"!!: 

The rcguintlon has been amended by 
nddlng § 60.14<e> <6> which staten that B 
change In ownershiP or relc.catlng B 
source does not by itself bring a source 
under these modification regulations. 

RECOI'o'S'.CRUCTION 

scve1-al commentator::~ questioned the 
Agency's legal authority to propose 
standards of perfo:.'11UUlce on recon­
structed sources. l',funy commentators 
further believed that the Agenr:y 111 at­
tempting to delete the emission increase 
requirement from the deflnltton of moot· 
:flcatlon. Tho Agency's actual intent is to 
prevent circumvention of~ law. Sec· 
tlon 111 or the Act requires compliance 
with standards of periormnnce in two 
cases. new construction and modiflca· 
t!on. The reconstruction provision 15 :In­
tended to apply where an existing !nell· 
tty's components are replaced to such an 
extent that It Is technologically and 
e<:onomlcally reaslble for the recon· 
structed facUlty to comply with the ap­
plicable standurds or performance. In 
the case of an entirely new fnclllty the 
proper time to llPPlY the best adequately 
demonstrated control technology IS when 
the fncllity is originally constructed. As 
e:ocplulned In the preamble to the pro­
posed regulation, the purpose.o! the re­
constru('tlon provision ts to recognize 
that repincement of many of the com­
ponents of a tnc111t.y can be substantlnlly-· 
equivalent to toto.lly replacing it at t.l1e 
end o! tts useful life with R newly con­
structed affected !nclllty. For existing 
fncllttles which substantlall:s> retnln their 
character ns existing facUlties, applica­
tion of best adequately demonstrnted 
control technology Is considered nppro­
prlnte when nnY physical or operatiom\1 
change Is made which causes an lncrenso 
in emissions to the atmosphere <this Is 
modification) . 'I'hus, the crit-eria for "re­
construction" nre Independent f1·om the 
crlterln for "modlficatlon.'' 

Sections GO.l4 nnd 60.15 set up the pro­
cedur~s and crlterln to be used in making 
the deter:-.\lnntion to atmlY best arle­
nuately demonstrated control technology­
to existing fucllitics to whleh some 
chnnges have been made. 

U11der the proposed reg,;lat.ions, the 
replacement of a substnntinl portion of 
fill exihtln1:: facility's components con­
stituted recons~ructlon. Many commen~ 
tato1·s questioned the meaning or "sub· 
stnutlal portion." After considering tJ1e 
conunent.s and the vagueness of this 
t.crr.1. the Arrency decided to revise the 
ProPosed reconstruction provisions to 
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better cl.arl!y to owners or oper:ators what 
acUons they mw;t take nnu what action 
the Administrator wlll take. Section 60.15 
of the regulations as revised speclfle.s 
that reconstruction occurs upon repllU'c­
ment of component.-; it the fixed cap~tul 
cost of the new components exceeds 50 
percent of tho fixed capital cost that 
would be required to construct 11. com­
parable entirely new !aciltty and It is 
technologicallY r.nd economically feasi­
ble for the facility after the replace­
ments to comply with the apollcable 
standards of performance. The 50 per­
cent replacement criteria. 1s designed 
merely to key the notification to the 
AdmJnJstrator; it is not an Independent 
basis for the Ad.m1n1str:ator's determina­
tion. The term "fixed capital cost" Is de­
fined as the capital needed to provide all 
the deiJreciable components and 1s in­
tended to include such th.lns~ as the costs 
of engineering, purchBSe, and installa­
tion of major process equipment. con­
tractors' fee6, Instrumentation. auxiliary 
fae111tie!, bUildings, and :structu.t~. Cosbl 
~oclated with the purchase and Instal­
lation or a.lr pollution control equipment 
(e.g., baghouses, el~tt:ostat!c preciplta­
tor.s. scrubbers. etc.) are not considered 
In estimating the fixed capital cost of a 
comparable entirely new fa.c111ty unless 
that control equipment is required as 
part of the proeeM <e.g., product r&­
covery>. 

The revised § 80.15 leaves the tinal de­
termination with the Administrator as 
to when it Is technologically and eco­
nomically feasible to comply With the 
applicable standards of performance. 
Further clw:lflcation and definition Js 
not possible because the spectrum of re • 
placement projects thn.t will take pine•~ 
1n the futnre at existing facilities Is so 
broad tbnt It is not possible to be an:v 
more speciflc. See;Uon 60.15 sets !orth 
the criteria which the Admln1strator will 
use In making his determination. For 
example, 1! the estlm.o.ted life of the 
ta.clllty after the replacements Is slg­
nlftlcnntly less than the estimated Ufe 
of a new facility, the replacement may 
not be considered reconstruction. If the 
equipment being replaced does not emit 
or cause an emission of an air pollutant, 
1t may be determined that controlling 
the components that do emit n1r pol­
lutants Is not reasonable considering 
cost, and standards of performance for 
new sources shoulu not be applied. If 
there In Insufficient space after the re­
placements at an exlstlng facility to In­
stall the necessary air pollution control 
system to comply with the standards or 
performance, then reconstruction would 
not be determined to have occurred. 
Finally, the Admlnfatrator will consider 
all technical and economic Hmitations 
the facility may have In complying wtth 
the applicable st[l.ndards of performance 
a.rter the proposed replacements. 

WhUe § 60.15 expresses the bruJlc 
Agency pollcy lllld Interpretation regard­
Ing reconstruction, Individual subparta 
may refine and delimit the concept as 
applied to indiVIdual cutcgorlcs of 
!acll!tle:;. 

RULES AND REGULA TJONS 

RESPONSE TO REQUESTS FOR 
D.tTERllllNA"tlON 

section 60.5 h9.11 been revised to in­
dicate that the Administrator wtll make 
a determination of whether an action 
by an owner or operator constitutes re­
construction within the meaning 0f 
§ !'0.15. Also, In re-:ponse to a publlc com­
ment, a new § 60.5<bl has been added to 
indicate the P.dministrntor•s intention to 
respond to requ~ts for determinations 
within 30 days ot receipt of the request. 

STATISTICAL TEST 

Appendix c of the regulation Incorpo­
rates a statistical procedure for deter­
mining whether an emission increase ha.s 
occurred. Several individuals commented 
.,n the proc~ure a.s proposed. After con­
sidering all these comments and con­
ducting further study into the subject; 
the Administrator has determined that 
a statistical procedure is substantially 
superior to a method comparing average 
emj~·:.<Jons, and that no other statistical 
procedure 1s clenrly superior to the one 
ndopted <Student's t testl . A more de­
ta.lled analysts of this Issue can be !ound 
Jn EPA's respOil!!el'l to the eorr..ments 
mentioned previously. . 

E.f/ectl1Je date. These regulations are 
effective on December 16, 1975. Since 
the::r represent a. clarltk:a.tlon of the 
Agency's eXIsting · enforeEment policy, 
good caWH! Is found for not delAying the 
effective date, as required by 15 U.S.C. 
553(d) (3} .However, the regulations will, 
In ef!ect, apply retroactively to any en.~ 
fo~ment activity now In progress since 
they do reflect present Agency policy. 
(Sections 111, 114, 11nd 301 ot tno Cleo.n Air 
Ar.l:., aa amended (42 tT.S.C, Ul67c-<l, 1857c-!l, 
I.Od 1l!fi7g)) 

Do.ted: December 8,1975. 
RUSsELL E. TRAIN, 

Ad.min1strator. 
Pttrt 60 or Chupter I, Title 40 of the 

Code of Federal Regu1a.t1ons 1s amended 
as !ollowa: 

1. 'l'he table ot sections Is amended by 
adding ~§ 50.14 and 60.15 and Appendix 
C as follows: 

Subpart A-<:enerpl Provlslon!l .. • • 
Sec. 
CO.l4 MorUficaoion. 
CO.l5 ncconstnwtton. 

• • • 

• 

• 
Appendix C-Dotermlnat!on of Emission 

Rate Cllnn~::o. · 

2. In ~ 60.2, paragraphs <d> and <hl 
are revised and paragraphs <aa> and 
<bb) nrc added ns follows: 
§ 60.2 Dt>fl nit ion~. 

• • .. • • 
(d) "Stationary source'' means any 

buUd1ng, structure, !uc111ty, or installa­
tion which emits or may emit nny nir 
pollutant and which contains any one or 
combination of the following: 

(1) Affected facUlties. 
<2> Existing faclllttes. 
(3) FncUJtles of the t:vpe for which no 

standards have been promulgated ln this 
part. 

• • • • 

(h) "Modlftcn.tion" means any physi­
cn.l change In, or change 1n the method 
of operation of, an ex1st1niJ facility which 
increases the amount of any n1r pollutant 
(to which n. standard appllcsl emitted 
Into the atmo~Phere byo that faclllty or 
which result$ In the emission of any air 
pollutant <to which a. standard applies> 
into the atmosphere not Previously 
emltted. 

• • • • • 
<anl "Existing facUity" means, with 

reference to n. stationary source, any ap­
paratus of the type for which a standard 
1s promulgated In this part, and the con­
struction or modification or which was 
commenced before the date of proposal 
of that standard; or any apparatus 
wh!ch could be altered Jn such n. way as 
to be or that type. 

(bbl "Capital expenditure" means an 
expenditure for a physical or operational 
change to an existing fac111ty which ex­
cet:ds the product or the applicable "an­
nual asset guldellne repair allowance 
percentage•• specftled In the latest edi­
tion of Internal Revem.1e Service Publi­
cation 534 and the exlstl.ng facility's 
basis, as denned by section 1012 o! the 
Internal Revenue Code. 

3. Section 60.5 is revJsed to read ns 
follows: 
-§ 60.5 Detemtinntion of conslrudion or 

modi fi ention. 

(a) When requ~ted to do so by an 
owner or operator, the Admlnlstr~tor 
will make a determination of whether 
action taken or intended to be taken by 
such owner or operator constitutes con­
struction <Including reconstructJon) or 
modftlcn.t!on or the commencement 
thereof within the mennlng of tills part. 

<b> The Administrator wlll respond to 
a.ny request for o. determlnatlon under 
paragraph (a) of this section within 30 
dass of receipt of such request. 

4. In l60.7, paragraphs (a) (1) and 
<a> <2> are revised, and paragraphs 
<aH3>, {n.) (4), and (e) are added as 
follows: 

§ 00.7 Notilicnlion nnd rccordkccping. 
(a) Ar.y owner or operator subJect to 

the provisions of this part shall furnish 
the Administrator written not1flco.tlon 
as follows: 

<1 > A notlficn.tlon of the date I":Qnatruc~ 
tlon (Or rcconstt1.lctlon a.s defined under 
§ 60.15) of an affected fac11ity 1s com~ 
meneed postmarked no later than 30 
days after cuch dnte. Tbi..'l requirement 
shall not apply In the cw.:e of mnss-pro­
duced fa.cllltles which are purchased in 
completed form. 

<2> A notification of the anticipated 
date of Initial startup of an affected 
facUlty postmarked not more than 60 
days nor less than 30 days prior to such 
dat.e. 

<3> A notlftcution of the actual date 
of Initial startup or nn affected fac1llty 
postmarked within 15 days after such 
dnte. 

· <·DA notltlcutlon of nny PhYillcnl ()r 
operational change to an exlstlng facU­
lty which mny Increase the emission rate 
or nnv o.lr pollutant to which o. stand­
ard :,pplics, unlc~s thnt change is spe-
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cifically exempted under an applicable 
subp:u·t m· in § 60.14<el and the exemp­
tion 1s not denlect under § 60.14<d> <4>. 
This notice sllnll be postmarked 60 days 
or as soon us pmctlcable befon~ the 
chancre Is commenced and shall include 
Information describing the precise na­
ture of the cllunge,t'rescnt and proposed 
emission control systems, productive 
capacity of the facility before and aftc1· 
the change. nnd the expected comple­
tion (late of the cllmwe. The Administrn­
tOJ' may request adclitlonnl relevant in­
formntiou subscrruent to thls notice. 

<C) If notificul.ion substnnLiall~· simillu· 
to that In pnrugmph itd of this section 
Is required by any other State ol' local 
agency, sending the Administrator a 
copy of that notification will satisfy the 
requirements of parngraph (a l of this 
section. 

5. Subpart A Is amended by aclcting 
§§ 60.14 and 60.15 as follows: 
§ 60.1-1- 1\lo(lifienlion. 

<n l Except as provided under p;u·a~ 
grnl>hs (d), (el and <fl of this sccUon, 
nny physical or opemtfonal change to 
nn existing facility which results 1n nn 
increase in the emission rate to the 
::.tmosphcre of any pollutant to which :~ 
stnndnl'd applies shall be considered a 
modification within the n1en.nin::; of sec­
tion Ill of the Act. UPoll. modification, 
an existing facility shall become an af· 
Icctcd facility Ior each pollutant to 
which a standard applies nml fot· wli.icll 
there is an hlcrcnse ln the cmlsslo11 rnte 
to the atmosphere. 

lbl Emisslonl'nLc shall be exp1·esscd us 
lc~/lu· or any pollutant discharged into 
the atmosphere for which n stmulnrd is 
:t!)pJicuble. TI1e Aclminl~>trntor shall usc 
the followin.r to detem1!nc emission rate: 

< 1 l Emission factors ns specified in 
the latest issue of "Compilation of Air 
Pollut:mt Emission Factors," EPA Puh­
llcn.tlon No. AP-42, or other emission 
faetors determined by the Admlnlstmtor 
to be sttpe1·ior to AP-42 eml!islon factors, 
in cnf>es where utlllznt!on or emission 
factors demonstmte thnt the emission 
level resulting from the physical or op­
ern.tionul chanr::e will ei the1· den rly in­
ereasc or clearly not inc tease. 

<2l Material balances. continuous 
monitor ciaLa, ot· mnnunl emission tests 
In cnscs where utilization of emission 
fnct.ors as referenced i.n paragmph <b) 
n > of this ::;ectlon does not dcmonstmte 
to the Admlnfstrntor's sl'ti:;factlon 
whether tl1e emission level rc;,t.ltinr:: from 
the physical 01' operational elwnr::e wm 
cl tl1cr clearly increase or cle:nly not In­
crease, or where an ownc1· or onerator 
clrmlOn!itl·atcs to tile Adminh>tmtor's 
so.t!sfactlon that there are renscmnble 
grounds to dispute the result obtained by 
the Administrator utll!?.lng emlsf;ion fac­
tors a!i rcfcrencccl in Prtragrnph (b) 11' 
of this section. When the emission rnte 
Is based on rcsult.s from manual emlsoion 
tests or continuous monitoring systems. 
the procedures speelned in Appendix c 
of this part sltall be used to determine 
whether an increase Jn emission rate h::ts 
occl!ITCd. Tests shall be conducted under 
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such c.onditions as the Administra.tol' 
shall specify to the owner or operator 
bused on l'ePresent.'itlve verfotmance of 
the facility. At len.st three valid test 
runs must be conducted before and nt 
least three after the physical or opera­
tional ch:m:::e. All operating parameters 
which ml.'.y affect emissions must be held 
constant to tile maximum feasible ctearea 
fot• all lest. rnns. 

1c1 The addition of an affected facility 
to a stationary source as an expansion 
to that source or as a replar.emcnt fo1· 
an existing facility shall not by itself 
bring within the npplienblllty of this 
p:trt :my other fncllity Wltllin thnt 
source. 

1 d t i\ modiflcntlm1 shall not be deemed 
tv ocrur if nn existitl~ fucllity undergoes 
a physical or operational change whN·e 
the owner or operator demonstrates to 
the Administratol•'s satisfaction (by any 
of the procedures Pt'cscribed under llat·a­
~mph lbl of this section) that the total 
emis~!on rate of any pollutant bas not 
inct·ensc<i ft·ora all facilities within the 
stationn1·y source to which appropriate 
reference, equivalent, Ol' a!ternatlve 
methods, us den ned in ~ 60.2 <s l, ( t) ancl 
(U), can be applied. An owner or opcrntol' 
may completely and permanently close 
any facility wlthhl n stationary source 
to p1·cvent nn increase in the total emis­
sion rate regardless of whether such 
reference, equivalent or alternative 
method can be applied, if the decrease 
in emission rnte fl'Otn suc11 closure can 
be lHicqua telr determined by auy of the 
procedures prescribed under Paragt·apll 
<bl o: this section. The owner ot otJer­
ntol· of the source shall hnvc the bUl'd!!ll 
or clcmonstratina compliance with thh; 
scctiotl. 

1 lt Suc:h demonstration shall be in 
\niling and :;hall include: Ol The name 
and address of the 0\\'llCl. Ol' O!JeJ:atol'. 

I il' The location or the stationary 
SOtll'<'C. 

1 iii I A comnlete de:,cl'iptlon of the ex­
isting facility \lllclergoing the physical 
or operational cllmlgc resulting in an !n­
crensc In emission mte, any applicable 
control system, o.ml the physienl or op­
l'mt1onnl chmJge to such facility. 

< ivl The emissiotl rates Into the at­
mo:;phcre from the existing facility o/ 
each pollut:mt to \\'hich n st:1ndnrct a.p­
plles dclc1·mined before :mel after the 
ph~·sical or operational clmnge takes 
place, to the extent such inf01·mntion is 
kno\\'u or can be preclicterl. 

1 v 1 A c.omnlete description of each 
facility nnd t·hc control sy~>tcms, if uny, 
for tlwsc facilities wlthln the st.ttionary 
sO\Il'Ce where the emission rate of each 
J)Ollutant in question w!ll be decreased 
t.o compensate for tile tncren~;e In emls­
liiou rnte from the existing fncllity un­
dcr{;oiug: tile physical or opcrnti<)nal 
clllUII~c. 

(vi l 'l'he emission rates into the at­
mosplwrc of the pollutants in question 
from each facility described under pnrR.­
r;mph Cdl (1) <vl of this section both be­
fore and after the Improvement or 1n­
stnllntlon or nny applicable control 
~>.vstcm 01· nny physical or oJ,crn tiona! 
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changes to such facilities to reduce emis­
sion rnte. 

<vm A complete description of the 
procedures and methods Used to deter~ 
mine tlle emission rn tes. 

(2) Compliance with pru·agro.ph (d) 

of this section mny be demonstrated by 
the :nctl1ods listed ln paragraph <b> of 
this section, where lllJlll'Opriate. Decreas­
es in emissions resulting from require­
ments of a State implementation plan 
approved or promulgated tmdet· Pm·t 52 
of tills cllaptm· will not be acceJ)table. 
The required rcctnctlon in emission rate 
may be accomplished through the instal­
lr~tlon o1· improvement of a control sys­
tem or through physical or operational 
changes to facilities including reducing 
the production of a facility or closing a 
facility. 

<J l Emission mtcs established for the 
existing facility which is undergoing a 
phyGicnl ot operational change resulti11p; 
In an hicrcnse in the emission rate, and 
established for the fnc!Utics described 
llllder paragraph <dl (1) (>'l of this sec­
lion shnll become the bnseli.ne for deter­
mining whether such fncllitics undcnro 
a mocliflcatlon or nrc In compliance wlth 
standards. 

(4) Any emission rate in excess of thnt 
rate estnbllshecl under paragraph <dl 
<3 > of this section shnll be 1\ violation of 
these regulations ext'ept us othenvisc 
provided in put·agraph <el of this sec­
tion. However, any Q\\'ner or operator 
electing to demonstrate compliance un­
der this naragraph <dl must apply to 
the Administrator to obtain the usc of 
nny exemptions under pamgmphs 1 e 1 
(:.ll, (C)(3l, and (e)(4) of this section. 
The Administrator will grant such ex~ 
emption only if, in his judgment, the 
complhmee orlginnlly ctcmonstrnted un­
der this pnrugt·uph will not be circum~ 
vented or nullified by the util!znt.ion of 
the exemption. 

U:il The Administrator may rcqnit·e 
tlle \lse of continuous mouttoring devices 
and compliance with necessary reporting 
procedures for each facility described in 
paragraph c d l 0) <!Iii and <d l <1 l IV l of 
thIs section. 

<cl The followln~ shall not, by them­
selves, be considered mollifications undcl' 
thJs part: 

c 1 l MlHntcmmce, repair. and replace­
ment wl1ich the Admlnl~trntor deter­
mines to be routine for n som·ce c:ttegory, 
subject to the provisions of parugrnpll 
rc> oi thls section nnd § 60.15. 

(2l An Increase in production rate of 
an existing facility, If that increase can 
be nccompl!shed without a. capital ex· 
penditure on the stationary source con­
taining that fncllity. 

13 l An Increase in the homs or opcm­
tlon. 

< 4 > Use or :m altcJ·na tlve rucl or rn w 
material if, nrlor to tile date any stand· 
ard under tlliF p:ut becomes appl!cahle 
to that source ty)lc, a.~ provided by § 60.1, 
the existing- facility was designed to nc­
connncdnte that o.lternn.tive use. A 
fnclfity sllnll be considered to be designed 
to nccommodate nn o.ltemative fuel or 
raw mn.t.crlallf that use coUld be accom­
plisllccl tmrle1· the facility's construction 

FEDERAL REGISTER, VOl. 40, NO. 242-TUESDAY, DECEMBER 16, 1975 

Add. 70



58420 

speclnca.tlons, ll.'J amended, prior to the 
change. Conversion to coal required for 
energy conslderotlons, as spectfioo 1n sec­
tion lHHdl <5> of the Act, shnll not be 
considered a modification. 

<5> The addition or use of any system 
or device whose primary function Is the 
reduction or ntr pollutants, except when 
nn emission control system Is removed 
or Is rcpl!.I.Ced by a system which the Ad­
ministrator determines to be less en­
vironmentally beneficial. 

(6) The relocation or change ln 
ownership of n.n existing facility. 

(!) Special provisions set forth under 
an applicable subpart of this part shall 
supersede any confilctlng provisions of 
this section. 

<g> Within 180 days of the comple­
tion of any physical or operational 
change subject to the control measures 
specl.tled in paragraphs <a> or <d) of 
this section, compliance with an aPPli­
cable standards must be achieved. 
§ 60.15 Rcconslrnclion. 

<a> An existing faclllty, upon rccon­
stmctlon, becomes an affected facility, 
Irrespective of any C'.hange 1n emission 
rate. 

<b> "Reconstruction" means the re­
placement of components of an existing 
:facility to such an extent that: 

c 1 > The fixed capital cost of the new 
components exceeds 50 percent o! the 
fixed capital cost that would be required 
to construct 11. comparable entirely new 
fnclllty, and 

12> It Is technologically and econom­
Ical!: feasible to meet the applleable 
standards set forth in this part. 

Cc> "Fixed capital cost" means the 
capital needed to provide all the dc­
prcdable components. 

<dl If an owner or operator of an 
existing facility proposes to replace com­
ponents, and the fixed capital cost of the 
new component.<> exceeds 50 percent of 
the fixed capital cost that would be re~ 
qulred to construct a comparable en­
tirely new facility, he shall notify the 
Administrator of the Proposed replace­
ments. The notice must be postmarked 
60 days cor as soon ns pracLicable> be­
fore construction of the replacements L'! 
commenced and must Include the fol­
lowing Information: 

<1 > Name and address of the owner 
or operator. 

12> The location of the existing facll­
l!;y. 

13) A brief description o! the existing 
facility and the component.'! which nrc to 
be replaced. 

<4> A description o! the existing o.1r 
pollution control equipment and the 
proposed air pollution control equip­
ment. 

<5> An cstlmaw o! the fixed capital 
cost of the replacements o.nd of con­
structing a comparable entirely new 
belli ty. 
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(6) The estimated lltc of the existing 
facUlty after the replacements. 

<7> A dlscussion of any economic or 
teehn!cal llmitatfona the facUlty may 
hnve in complying with the applicable 
standards of performance after the pro­
posed replacements. 

Ce> The Administrator .w111 deter­
mine, within 30 days of the receipt of the 
llOtlcc required by paragraph <d> of this 
section and o.ny nddl tlonn! Information 
he may reasonably require, whether the 
proposed replacement constitutes re­
construction. 

<t> The Administrator's determination 
under paragraph Ce) sha.ll be based on: 

(ll The fixed capital cost of the re-
1Jiacements tn compo.rlson to the fixed 
capital cost thnt would be required to 
construct a comparable entirely new 
faclllty; 

<2) The estimated life or the facility 
after the replacements compared to the 
ll!e of a compnt·able entirelY new facility; 

<3) The extent to which the compo­
nents being replaced cause or contribute 
to the. emissions from the facllity: and 

<4> Any economic or technical limita­
tions on compliance with applicable 
standards of performance which are in­
herent ln the proposed replacements. 

Cg> Individual subparts of this lJil.rt 
may include specific provisions which 
refine and delimit the concept of recon­
struction set forth In this section. 

6. Part 60 Is amcr.ded by a.ddlng Ap­
pendix Cas follows: 
ArriiNiliK C-DBTii:n"rNATION o.- E~nH~tn:-. UATB 

CJJ.ANOtc 

1. lnlrt>du<llon • • 
1.1 Tho following mntlwl •111\ll bG UI!Hd to dotcnnln<1 

oq,J>cther n pb)'SIMI or O!W.1'11Uonnl cht\ngo to lln Q•lsUnJl 
ln<:IIILY rr.11lln<l In nn lnr.rM-'111 In tho omlsolon rnto to tho 
otmr~phrr~. Tho tnllthtHI u.1e.<l I• tho llludont'• 1 t<~l, 
commonly nsc<l to mnko lt>!c•rr.nc•s !mrn srnnll ~OlllJlltll!. 

2. Data. 
2.1 gnch owls.• ton lost •h~ll consist or rt run~ (u:mally 

thrcr) whir. It prooluco• n rmlsslon mt<>.•. Thus two l<CL• or 
etnlsalon rnt4'.!i nrn ~nnC!rot•l'1t cmo l.Jt~Coro ond ono n.ll('.r tho 
ClJI\RgP~ thn l\'1/) ~nl~ 1Wlfl~J; tJf O()Unl ~1.0. 

2.2 W luon usJn~ot rnnnunl r.mtsslon l.c:st.'l. nxe"pt B.''l pro-­
vl<h"l In ~ on.R(hl or tl•l• tmrt, thn rd<'rr.nw nwthoda o! 

ft:~·~;~,~~~~~~ ~;:;~c\'.1~~~~~11il:~c ~~';;ilJ~'I~~~~i~\\::~~ ~~~t 
llrlorr nrul nftrr lhr chnn~o to llhtn!lltho oh1tn. 

2.3 IVhnn u'ln~contlnno)l" mnnll.on,Lhdndllty ohall h~ 
opcmtml n .. "l U B mnmml 11mls:;1on lA.l..'it wt•ro being IKlr .. 
rormo<l. Vnll<l dnt:l uslu~ th•.• 1\v,ruglngtlmo which would 
ho ""tulr<'ol II n moumll oml~>lou t<:~t wcro holng «>n­
duc!<Hl shall b<l u'c<l. 

3. I'Mudt,re. 
3.1 Suh!l<'rlpl> n nne! h <lmwlo prr.changc nno1 post-

elmn~nrrop!'<!tl velv. ~ _ 
3.2 Cnlculntn tht'l nr1t1-n~ntre rnoan mnl!lufon ratt"', 1~, for 

cneh Of't or <lfltlllllolng t•:o,w>llonl. 

Jh~ E,=!!.!.±.!!!.~.:_::._:f:.!~. (1) 
1·•1 n .. 

whorm 
~~. ~ r·:mt,.,Jon mill lor ll!o llh run. 
tao:ouumi.Nr of runs 

3.3 CCI!eu!oto tho mmplo VlU'liUler, S', for 0:101> 110t ot 
dula u!llng EtJUOUon 2, 

(2) 

2.5 Cnlculnl11 Lho tooL H~\tleUe, t, mlng 'tt<tnnllon 4. 

FJ~~ 7!). 1=-------
s. [.!..+..!.]'12 

n. nb 
(4) 

•· Ruulu. 
4.1 It r~.> ~- nn<lt>t'. whefl\ I' Is tho crlllcal vnlno or 

f obWnod from ·'l'uhlc, 1, Uhm with 05c;{, oonOdcueo tho 
dUTcrcnco lmtw~wn ~l 11nd /;·. is sl~ntocnnt~ nntl nn ln.. 
crouso In Cllll&:lun mtu to ~bo ntmu"t•hcru luw occuncd, 

'l'AUl.lt 1 
( (96 

ptrunt 
eonli­
dmu 

n,•groo ur !rec<lum (n.+n.-2)i ltt!tl) 
2 ............................................. 2. D::o 
3 ............................................. 2. 3li3 
4 ............................. -----------..... 2.132 6 ............................. ________________ 2. 015 
G .............................................. I. !)13 
7 ............................................. LS\15 
e ............................................. LBOO 

Fm grclll(ll' tlnm R duJ:T""" or lroodom, 81>0 nny af.llntlnrol 
trtntlsUcnl handbook or 1<111. 

5. I A""1uno tho two porrumumco wsts produood tho 
loUowlng so tot <lntm 

Test n.: 'l'cst b 
Hun 1. too-------·-----------················ us Itun 2. 95 .............................. ______ 120 
Run 3. 110 .................... _ ............ _ 125 

6.2 Using Eo1Uotlon l-

Ea= lOU+Oii+ 110 = 102 
3 

..... _ll!i-1-120+125 120 

.l!J~- a -· 
G.3 U:dn~ r•:qunUon :l-

8,.1 

(100-102)1+ (05-102)'+ (110-102).1 
=--- ·---·-----3-1 

=58.5 
Sb' 

_£.!l!i-t20P+ 020--- l~J.::.f- (125-120P 
- 3-1 

6.{ U•lng P.:qUntlou 3-

S =[(3-1) (5R.IiH·(3-l) (2!;)]'12= 64G 
p 3+3-2 . 

5.6 U•lnr, l~<l"'Uon 4-

120-102 
t=---[~1 )]1/1 3.412 

GAG J+3 

6.0 Slnco (nd·>h-2) =1, r m2.13Z (from 'l'ohlu 1). Thu~ 
1!111cn t>t' tho !·1reronrn In thn vnluM nl R. nnd F.·. I• 
s.J~nHlcnnt, nnd thrrQ hM bCl'lk rm llletl'tl.:.AJ Ju cnJI:.::ton 
rnw to Lho ntrnnRfJhoru. · 

II.. Omllnuou• .ltonflnrhUJ /)ala. 
a..t Hourly f\Vtlrnr.;c!l from CtJnUournl!1 monU()rlrlK l.)j'\. 

vtoost wh~rc BvnHtl'lln, ~hauh1 bo U~'f:•l tel dnt.a &.wJintB 1mU 
thO .Ql.J()Vfl fJrOCcduro rollowctl. 

(Boca. tll und IH ol tho Cknn Air Acl1 II-' mnoml"<l by 
ooo. 4(n) nll'ub. J,. 01·001, M !lli\L 1078 1~2 U.!l.C. l!l57o­
O, lll57e-'J)) 
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DEPARTMENT OF ENVIRONMENTAL QUALITY 
 

AIR QUALITY DIVISION 

AIR POLLUTION 

CONTROL 

(By authority conferred on the director of the department of environmental quality by 

sections 5503 and 5512 of 1994 PA 451, MCL 324.5503 and MCL 324.5512, and 

Executive Reorganization Order Numbers 1995-16, MCL 324.99903, 2009-31, 

MCL 324.99919, and 2011-1, MCL 324.99921) 

 
PART 9. EMISSION LIMITATIONS AND PROHIBITIONS—MISCELLANEOUS 

 
 
 

R 336.1901 Air contaminant or water vapor; when prohibited. 

Rule 901. Notwithstanding the provisions of any other department rule, a person shall 

not cause or permit the emission of an air  contaminant  or water vapor in  quantities 

that cause,  alone  or  in  reaction  with other  air contami-nants, either of the 

following: 

(a) Injurious effects to human health or safety, animal life, plant life of significant 

economic value, or property. 

(b) Unreasonable interference with the comfortable enjoyment of life and property. 

History:  1980 AACS; 2002 AACS. 

 

R 336.1902  Adoption of standards by reference. 

Rule 902. The following standards are adopted in these rules by reference and are 

available as noted. Copies are available for inspection and purchase at the Air Quality 

Division, Department of Environmental Quality, 525 West Allegan Street, P.O. Box 

30260, Lansing, Michigan 48909-7760, at a cost as of the time of adoption of these rules 

(AQD price). Copies may be obtained from the Superintendent of Documents, U.S. 

Government Printing Office, 732 North Capitol Street, NW, Washington, DC 20401, by 

calling 1-866-512-1800, or by accessing their online bookstore at 

http://bookstore.gpo.gov at a cost as of the time of adoption of these rules (GPO price). 

The standards can be viewed and/or printed free of charge at http://ecfr.gpoaccess.gov. 

(a) Title 40 C.F.R., part 51, appendix Y, “Guidelines for BART Determinations Under 

the Regional Haze Rule,” and 40 C.F.R. §51.301, “Definitions,” (2011); AQD price 

$61.00/$51.00 GPO price for parts 50-51. 

(b) Title 40 C.F.R., part 61, subpart M, “National Emission Standards for Asbestos” 

(2011); AQD price $61.00/$51.00 GPO price for parts 61-62. 

(c) Title  40  C.F.R.,  part  63,  subpart  A,  “General  Provisions”  (2011);  AQD  price 

$74.00/$64.00 GPO price for part 63 (63.1-63.599). 

(d) Title 40 C.F.R., part 63, subpart N, “National Emission Standards for Chromium 

Emissions   from   Hard   and   Decorative   Chromium   Electroplating   and   Chromium 
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R 336.1947  Emission standards for site remediation; adoption by 

reference. 

Rule 947. The provisions of 40 C.F.R., part 63, subpart GGGGG, are adopted by 

reference in R 336.1902. The owner or operator of a facility subject to the provisions of 

40 C.F.R., part 63, subpart GGGGG, entitled "National Emission Standards for 

Hazardous Air Pollutants:  Site Remediation," shall comply with those provisions. 

 
History: 2008 AACS. 
 
 

R 336.1948 Emission standards for electric arc furnace steelmaking facilities; 

adoption by reference. 

Rule 948. The provisions of 40 C. F. R., part 63, subpart YYYYY, are adopted by 

reference in R 336.1902.  The owner or operator of a facility subject to the provisions of 

40 C.F.R., part 63, subpart YYYYY, entitled “National Emission Standards for 

Hazardous Air Pollutants for Area Sources: Electric Arc Furnace Steelmaking 

Facilities,” shall comply with those provisions. 

 
History: 2013 AACS. 

 
 
 

R 336.1949 Emissions standards for iron and steel foundry area sources; adoption 

by reference. 

Rule 949. The provisions of 40 C.F.R., part 63, subpart ZZZZZ, are adopted by 

reference in R 336.1902. The owner or operator of a facility subject to the provisions of 

40 C.F.R., part 63, subpart ZZZZZ, entitled “National Emission Standards for Hazardous 

Air Pollutants for Iron and Steel Foundries Area Sources,” shall comply with those 

provisions. 

 
History: 2013 AACS. 

 
 
 

R 336.1950 Emissions standards for aluminum, copper, and other nonferrous 

foundry area sources; adoption by reference. 

Rule 950. The provisions of 40 C.F.R., part 63, subpart ZZZZZZ, are adopted by 

reference in R 336.1902.  The owner or operator of a facility subject to the provisions of 

40 C.F.R., part 63, subpart ZZZZZZ, entitled “National Emission Standards for 

Hazardous Air Pollutants: Area Source Standards for Aluminum, Copper, and Other 

Nonferrous Foundries,” shall comply with those provisions. 

 
History: 2013 AACS. 

 

 

R 336.1970  Best available retrofit technology; adoption by 

reference. 

Rule 970. (1) The provisions of 40 C.F.R., part 51,  appendix  Y, "Guidelines for 

BART Determinations Under the Regional Haze Rule," and 40 C.F.R. §51.301, 

"Definitions," are adopted by reference in R 336.1902. 
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History: 2008 AACS. 
 
 
 

R 336.1971 Best available retrofit technology or BART program. Rule 971. (1) 

The department shall determine applicability  of  best available retrofit  

technology  based on the provisions referenced in R 336.1970. 

(2) The owner or operator of a unit subject to BART shall perform an engineering 

analysis as described in the provisions referenced in R 336.1970 and shall provide the 

results of the analysis to the department within 60 days of the effective date of R 

336.1970 and R 336.1971. 

(3) If an electric generating unit (EGU) subject to BART is subject to the trading 

programs of the Clean Air Interstate Rule under 40 C.F.R. part 97, the owner or 

operator of the EGU is not required to conduct a BART analysis for sulfur dioxide and 

oxides of nitrogen emissions under this rule. 

(4) An engineering analysis required by subrule (2) of this rule shall be submitted to 

the department and shall be subject to review and approval by the department. If the 

department determines additional  information  is required, the department shall provide 

to the owner or operator additional information requests and comments in writing. The 

owner or operator  shall provide the requested information within 60  days  from  receipt 

of written requests and comments from the department. The department may determine 

that more than 60 days will be allowed. 

(5) The department shall determine the BART level of control for each unit subject to 

BART based on the engineering analysis referenced in subrule (2) of this rule, the 

provisions referenced in R 336.1970, and other information which the department 

determines to be relevant. 

(6) The owner or operator of a unit subject to BART shall enter into a permit to 

install or consent order with the department to make the BART provisions legally 

enforceable within 90 days of the department's approval of the engineering 

analysis, unless the department determines that more than 90 days will be allowed. 

BART controls shall be  in  place  and operating not later than December 31, 2012. 

(7) An owner or operator subject to this rule shall measure oxides of nitrogen and 

sulfur dioxide emissions with 1 or more of the following: 

(a) A continuous emission monitoring system. 

(b) An alternate method as described in 40 C.F.R. part 60 or 75, adopted by reference 

in R 336.1802a, as applicable and acceptable to the department. 

(c) A method currently in use or a future method developed for use and acceptable to 

the department, including methods contained in existing permit conditions. 

(8) An owner or operator of an emission unit that measures oxides of nitrogen or 

sulfur dioxide emissions by a continuous  emission  monitoring system shall do either 

of the following: 

(a) Use procedures set forth in 40 C.F.R., part 60, subpart A and appendix B, and 

comply with the quality assurance procedures in appendix F, adopted by reference in 

R 336.1802a as applicable and acceptable to the department. 

(b) Use procedures set forth in 40 C.F.R., part 75, and associated appendices, 

adopted by reference in R 336.1802a, as applicable and acceptable to the department. 

(9) An owner or operator of an emission unit who uses a continuous emission 

monitoring system to demonstrate compliance with this rule and who has already 

installed a continuous emission monitoring system for oxides of nitrogen or sulfur 
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dioxide pursuant to other applicable federal, state, or local rules shall meet the 

installation, testing,  operation,  quality assurance, and reporting requirements specified 

by the department. 

(10) An owner or operator of an emission unit that is subject to this rule and has a 

permit or consent order issued under R 336.1971(4) shall submit at a minimum 

semiannual summary reports, in  an  acceptable  format,  to  the department by March 

15 for the reporting period July 1 to December 31 and September 15 for the reporting 

period January 1 to June 30 of each calendar year. The reports shall include all of the 

following information: 

(a) The date, time, magnitude of emissions, and emission  rates  where applicable, of 

the specified emission unit or utility system. 

(b) If emissions or emission rates exceed the emissions or emission rates allowed by 

the applicable emission limit, the cause, if known, and any corrective action taken. 

(c) The total operating time of the emission unit during the time period. 
(d) For continuous emission monitoring systems, system  performance information 

shall include the date and time of each period during which the continuous monitoring 

system was inoperative,  except  for  zero  and  span checks, and the nature of  the 

system repairs or adjustments. When the continuous monitoring system has not been 

inoperative, repaired, or adjusted, the information shall be stated in the report. 

(11) Quarterly summary reports, if required by the department pursuant to R 336.1213, 

shall be submitted within 30 days following the end of the calendar quarter and may 

be used in place of the semi-annual reports required pursuant to subrule (9) of this rule. 

 
History: 2008 AACS. 
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